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INTRODUCTION

This Manual is designed to dute and summarizeentencing and juvenile
dispositionlaw in New Jersey. It provides brief topical discussions of court rules,
case law, angtatutory provisions primarily in Title 2C€riminal Code) and Title
2A (Code of Juvenile Justice) Since it isintended as a complement to the
Criminal Codeand the Code of Juvenile Justictatutory sections have not been
reproduced; they have been paraphrased and quoted where pertinent.

Chapters | to XX of this Manual address sentencing laws applicablelts ad
and juveniles tried as adults in the Superior Court, Law Division. Chapter XXI
addresses dispositions imposed on juveniles adjudicated delinquent by the Superior
Court, Chancery Division, Family Part.

The research into statutory changes, coud chénges, and published court
decisions $ current througlSeptember 21202Q Legal discussion of relevant
statutes is addressed to the current versions of these provisions, unless specifically
noted otherwise.
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|. SENTENCING PROCEDURE

The process of sentencing generally begins with aepiesxe investigation and

report (see section A). The matter then proceeds to a sentencing hearing (see
section B) where the court may impose a number of dispositions (see section C).
The chapters in this manual discuss in more detail the specific diepss
available to the court. This chapter provides a general overview of the process.
Section D discusses case law on the process.

A. The Presentence Investigation and Report: Statutory Provisions and
Court Rules

1. Statutory Authority for a Presentence Investigation and Report. N.J.S.A.
2C:446(a) provides that before sentencing on an indictable offense, the court must
order a presentence investigation of the defendant to be conducted by court support
staff. See alsdR. 3:21-2(a). If a munigdd court is imposing the sentence, no
presentence investigation is requirdgl.7:9-1(a).

(@) Information Included in the Presentence Report. N.J.S.A. 2C:44
6(b)(1) to (3) provides a list of information the presentence investigation
shall addressnduding (among other factors): the circumstances attending
the commission of the offenses; any history of delinquency, criminality,
substance abuse and treatment or civil commitment; the defendant's family
situation, financial resources and debts, clslgbport obligations, and
employment history; the disposition of charges against any codefendant; and
the harm the victim suffered.

(b) Medical and Psychological History. N.J.S.A. 2C:446(b) provides

that unless the court exercises its discretion t@iveva medical and
psychological examination (discussed further below), the presentence report
should include information on the defendant's medical and psychological
history if the court is imposing sentence on a first or second degree crime of
violence adthe defendant has any of the following:

1 a prior acquittal by reason of insanity or suspension of charges
on a finding of unfito-proceed; or

9 a prior conviction for murder (N.J.S.A. 2C:B), aggravated
sexual assault or sexual assault (N.J.S.A. 2@2)1kidnapping
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(N.J.S.A. 2C:131), or endangering the welfare of a child in the
second degree (N.J.S.A. 2C:2% third degree stalked
(N.J.S.A. 2C:1210); or

9 a previous diagnosis of psychosis.

The court may "order any additional psychological odice teging of the
defendant" after reviewing the initial presentence report. N.J.S.A. 2C:44
6(c). See alsdR. 3:21-2(b).

(c) Medical and Psychological History Exception N.J.S.A. 2C:446(b)
grants the court discretion to waive the medical and hmggical
examination, unless the case involves a conviction for. endangering the
welfare of a child (N.J.S.A. 2C.24); criminal trespass of a school building

or on school property (N.J.S.A. 2C:B§, attempting to lure or entice a child
with purpose tocommit a criminal offense N.J.S.A. 2C:136); stalking
(N.J.S.A. 2C:1210); or kidnapping where the victim is less than eighteen
years old (N.J.S.A. 2C:13B).

(d) Victim Statement. The presentence report may contain a statement by
the victim regarding ite physical, psychological and financial harm the
defendant caused. N.J.S.A. 2C8(®b).

B. The Sentencing Hearing: Statutory Provisions Court Rules and
Directives

1. Timely Sentence. Rule 3:21-4(a) requires the imposition of a sentence
"without unreasoride delay." "Pending sentence the court may commit the
defendant ocontinue or alter the conditions of releasBRule 3:21-4(a).

2. Defendant's Presence at SentencingRule 3:21-4(b) provides: "Sentence
shall not be imposed unless the defendaptasant or has filed a written waiver of

the right to be present." SimilarlRule 3:16 instructs: "The defendant shall be
present at every stage of the trial, including . . . the imposition of sentence, unless
otherwise provided by Rule."

3. The Deé&ndart's Right to Speak at Sentencing (the Right of Allocution).
"Before imposing sentence the court shall address the defendant personally” and
ask if he or she wishes to speak on his or her own behalf or "present any
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information in mitigation of punishemt. The defendant may answer personally or
by his or her attorney.R. 3:21-4(b).

4. The Victim's Right to Speak. The Crime Victim's Bill of Rights, N.J.S.A.
52:4B-34 to 38, grants the victim the right to speak at sentencing. N.J.S.A.-52:4B
36(n) In the case of a homicide, the victim's survivor may speak and present a
photograph of the victim. N.J.S.A. 52:45.1(a).

5. Consolidation of Charges in Multiple Counties.Rule 3:25A-1 provides that

prior to sentencing, the defendant, or a prosecwith the defendant's consent,

may move for consolidation of charges pending in multiple counties for the
purposes of entering a plea and for sentencing. The prosecutor in each county shall
receive written notice of the motion and be provided an oppitytto be heard.

Ibid.

(a) Factors for the Court to Consider in Deciding a Motion to
Consolidate Charges.In determining whether to order consolidation and, if
so, the forum county, the court should consider the number of crimes
committed in eachcouny, the comparative gravity of the crimes, the
similarity or connection of the crimes, the locations of the most recent and
most serious crimes, the defendant's sentencing status, the victim's rights,
and any other relevant factoR. 3:25A-1.

(b) PostConsdidation Proceedings. "Each county prosecutor of the
county in which a charge is pending shall be allowed to participate fully in
the disposition of that charge after consolidation is ordered. If a plea
agreement is entered that resolves laas @l of the consolidated charges,

the judge in the forum county shall order each unresolved charge to be
returned immediately to the originating county. In the event that the
consolidated charges have not been resolved within a reasonable period after
consdidation, the judge in the forum county shall order each charge to be
returned immediately to the originating countR" 3:25A-1.

6. Rationale and Findings. At the time of sentencing, the court must explain its
reasons for imposing the sententacluding findings pursuant to the criteria for
withholding or imposing imprisonment or fines under N.J.S.A. 2:44 2C:44

3; the factual basis supporting a finding of particular aggravating or mitigating
factors affecting sentence; and, if applicalbhes reasons for ordering forfeiture of
public office, position or employment, pursuant to N.J.S.A. 2@251R. 3:21-

4(g). The judgment of conviction must also include the court's reasons for the
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sentence and a statement of any jail credits to whieldéendarnt is entitled. R.
3:21-5.

7. Sentencing Guidelines miring the COVID-19 Pandemic. Pursuant to
Sentencing Guidance During the COVID PandemicDirective # 1320, p. 1
(April 2020), in order to further social distancing effodsiring the COVID-19
pandemic,the court with consent of all partiesmay remotely conduct the
sentencing hearingy video ortelephone If a remote hearing occurslefense
counsel mist remotely review thepresentence investigation report with the
defendhnt prior tothecourt's imposition ofentewe, and victims may participata
the hearing.Directive # 1320, p 1.

a. Prison Terms. "For sentences in which a state prison term will be
imposed, those sentences can proceed or be adjourned at the judge's
discretion” Imposition of sentencshould not be deyed by a Department

of Correctionsransportation or commitment delaid. at 2

b. Probation Sentencs. "If a probationary sentence is anticipated to be
iImposed and to commence immediately, Probatiostrha advisegrior to
the sentencing dateand Probation staff shall participate in the remote
hearing. lbid. The court may adjourn the hearing in its discretitth.at 3.

c. Probation and Caunty Jail Sentence. "For sentences imposed that
include a county jail term of 364 days or less, a®mdition of probation,
judges should consider whether the commencement afusiedial portion
of the sentence will be stayed. If the custodial portion is staies,
defendant shall report to Prolmtias directed in the interifnlbid.

d. County Jail Senterces Wherethe court imposes a county jail term of
364 days o less withouta probationcomponent, judges should consider
whether the sentence can be adjourned to a later date. If theligusto
sentence is imposed, judges should consider whether to stay the
commencement of the custodial term until a later Ydtad.

e. Saying Commencement of a @unty Jail Sentence The court may
staya sentence to county jdibecause of risks &mdant to the COVIEL9

public health emergency. The court shall state the reasons on the record for
immediately commencing or stayihthe sentencelbid. "[T]he court must
consider and make findings on the risk of danger to the public, the risk of
flight, and the seriousness of the offense, as well as other factors relevant to
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public safety. The court should also considergbsitions of the defendant,
the prosecution, and any victirhsbid.

f. Non-custodial Sentencing Proisions. Non-cusbdial aspects of the

sentence shall commence upon sentencawgn ifthe courtimposes a stay
of the custodial terml|bid.

C. Sentencing Policies and Dispositions: Statutory Provisions

1. Statutory Authority on the Purposes of the Sentencing Lasv N.J.S.A.
2C:1-2(b) provides that the general purposes of sentencing provisions are:

(1) "To prevert and condemn the commission of offenses”;
(2) "To promote the correction and rehabilitation of offenders";
(3) "To insure the public safety by preveng the commission of offenses

through the deterrent influence of sentences imposed and theepoadt of
offenders when required in the interest of public protection”;

(4) "To safeguard offenders against excessive, disproportionate or

arbitrary punishmet";

(5) "To give fair warning of the nature of the sentences that may be imposed

on convictionof an offense";

(6) "To differentiate among offenders with a view to a just individualization
in their treatment”;

(7) "To advance the use of generally adedpscientific methods and
knowledge in sentencing offenders"; and

(8) "To promote restitutioto victims."

2. Sentencing in Accordance ith Chapter 43. N.J.S.A. 2C:42(a) provides:
"Except as otherwise provided by this code, all persons convictad offense

shall be sentenced in accordance with this chapter [i.e. Chapter 43, N.J.S.A. 2C:43
1 to -22]." ™Offense' means a crime, a disorderly persons offense or a petty

disorderly persons offense.” N.J.S.A. 2Q4(Kk).
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3. General Authorized Digositions. N.J.S.A. 2C:42(b) to (d) provides that a
court may impose as a sentence:

)l
)l

)l
)l

A suspendedsentence;

A fine;

Restitution;

Probation;

Imprisonment;

Community service;

Participation in a halfway house or other residential facility;

Partcipation in a training or educational program in addition to
imprisonment at night or on the ekends;

Revocation of a license;
Forfeiture of, or removal from, office; and

A civil penalty.

4. Young Adult Offender Sentencing N.J.S.A. 2C:43% provices that wen
sentencing a defendant whe iess than twentgix years old at the time of
sentenmg, the court may impose an indeterminate term to a youth correctional

facility.

(@) Excluded Defendants The court may not sentence a young adult
offenderto an indeterminate term at a youth correctional facility if:

1 The crime is subject to the GraAct mandatory minimum term
(N.J.S.A. 2C:4%(c)), N.J.S.A. 2C:43; or



i The defendant has a prior conviction for a crime punishable by
imprisonment in Staterigon, N.J.S.A. 30:447; or

1 The defendant has been previously sentenced to a State Prison in
this State or any other state, N.J.S.A. 3Q:47.

(b) Maximum Length of the Sentence The maximum sentence imposed

on a young adult offender shall not excde@ years, absent "good cause
shown." N.J.S.A. 30:448. If good cause is established fooager term,

then the maximum term shall not be "greater than the maximum provided by
law.” N.J.S.A. 30:4148. If the maximum sentence for the crime for which
the court is imposing sentence is less than five years, then the maximum
term applicable to therime--not five years-shall be the maximum sentence.
Ibid.

5. Downgrading and Lenient SentencesN.J.S.A. 2C:441(f)(2) provides that
where the defendardommitted a first or second degree crime, the court may
sentence the defendant to a term appatgto a crime of one degree lower or
Impose a noitustodial term if the court is "clearly convinced that the mitigating
factors substantially outweigh thegagvating factors" and "the interest of justice
demands" a downgrading for purposes of sentgncin

State's Right to Appeal. Pursuant to N.J.S.A 2C:44f)(2), the State may
appeal a downgrade within ten daydpon the State's filing of a notice of
appeal, "execution of sentence shall be stayed,” but the "defendant may
elect" to serve the sentenpending appeal. R. 2:9-3(¢). If the defendant
does so, "such election shall constitute a waiver of the right to challenge any
sentence on the ground thaeeution has commencedR. 2:9-3(¢).

6. Rationale for the Sentence Must Be StatedN.J.S.A.2C:43-2(e) instructs:

“The court shall state on the record the reasons for imposing the sentence,
including its findings pursuant to the criteria for withhalgli or imposing
imprisonment or fines under sections 2GU4o 2C:443 [criteria for imposing
imprisonment, fines, restitution and extended terms], where imprisonment is
imposed, consideration of the defendant's eligibility for release under the law
governng parole and the factual basis supporting its findings of particular
aggravating or mitigatingactors affecting sentence."”



7. Parole Laws Must Be Explained to the Defendant Sentenced to
Imprisonment. N.J.S.A. 2C:42(f) provides: "The court shall plain the parole
laws as they apply to the sentence and shall state":

(1) The approximate pendothe defendant will serve in custody before
becoming eligible for parole;

(2) Any jail credits that will be subtracted from the sentence;
(3) The defendantasntitiement to good time and work credits; and

(4) The defendant's potential eligibility fararticipation as an inmate in
the Intensive Supervision Program (N.J.S.A. 2€t4}

"Release of offenders on parole, recommitment and reparole after rewnosiadill

be governed by the 'Parole Act of 1979, N.J.S.A. 323.45 t0-123.76.
N.J.S.A. 2C43-9.

D. Imposing a Sentence: Case Law

1.  Waiver of the Right to Be Present at SentencingA defendant does not
have an absolute right to be absent freamtencing. State v. Tedes¢d®14 N.J.
177, 182 (2013). He or she must submit to the semtgimourt a written request

to be absent from the hearintg. at 191. In deciding whether to grant the request,
“trial judges should be guided by a numberalévant factors: the interests of the
public, the defendant, the victims, and the Stald.'at 191-92.

2. A Sentence May Not Be Based Solely on Failure to Appear at the Hearing.
The court may not use the defendant's failure to appear at segtascthe sole
rationale for a sentenceState v. Wilson 206 N.J. Sper. 182, 184 (App. Div.
1985).

3. Consideration of Inadmissible Evidence. "[S]entencing judges may consider
material that otherwise would nbé admissiblat trial, as long as it is relevant and
trustworthy" State v. Smith262 N.J. Super. 487, 530 (pDiv. 1993)

4. The Defendant's Right to Speak at Sentencing (the Right of Allocution)A
defendaris right of allocutionis satisfiedwhere the defenadexercises the righet
the start of the sentencing hearingee State v. Jones232 N.J. 308 320-21
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(2018) If the Statepresentsnew maerial in its remarks the defendanshould
usually have an opportunity to respotadthe new material Id. at 321-23. The
onus is on the defendatat request aopportunity to respondid. at 322-24.

Denial of the Right. Denial of the right of allocution wilusuallyrequire a
remand. State v. Blackmon202 N.J. 283298 305(2010); State v. Cerce
46 N.J. 38739697 (1966) State in tle Interest of J.R.244 N.J. Sper. 630,
639 (App. Div. 1990)But seeState v. Spivey122 N.J. Super. 249, 256
(App. Div. 1973),rev'd on other ground$5N.J. 21 (1974)discussing the
court's authority to remove an unrudgfendant fodisruptive behwaior). If
the defendantaises a denial of the right of allocutiolaim in a petition for
postconviction relief he or she must establish prejudice or eoth
aggravating circumstances to warrant a remé&ditdte v.Cerce 46 N.J. 387,
39596 (1966). See alsR. 3:22-2(c) (on postonvictionrelief sentencing
challenges).

5. Statements from Otlers. "[O]ther thandefendants, and crime victims or their
survivors, there is no absolute right to speak at a sentencing proceeding; instead,
permitting others to addressethcourt directly is a matter entrusted to the
sentencing court's discretion." Senmting courts "ned not entertain mere pleas for
mercy" or "permit presentations that are cumulative" or repetitive of "previously
submitted written comments. Nor are theguired to permit presentations that are
scurrilous, vengeful, or inflammatory.'The court shouldconsder whether the
individual "has information that bears upon an aggravating or mitigating factor,
and may require a proffer consistent with one of thiastors from defendant's
counsel, electing to limit the grant of permission acicwylgl.” State v.Blackmon

202 N.J. 283, 305 (2010).

Jurors May Not Participate in Sentencing. While the sentencing court

has discretion to hear from others, this rulesdoet apply to those who
served as jurors at the defendant's tridtate v. Mahoey, 444 N.J. Suer.

253, 259 (App. Div. 2016). Jurors "have no relevant information to add for
consideration by the sentencing judge because they are limited to addressing
the evidence presented during the trial." Allowing jurors to speak at
sentencind'ignores the pmary and important fundamental role of the jury

and unnecessarily runs the substantial risk of distracting the jurors and
undermining the sanctity of the s deliberative process/bid.

6. The Right to Counsel The defendant hascanstitutional rght to have counsel
present at sentencingN.J. Constart. I, § 10;State v. Jenkins32 N.J. 109, 112
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(1960) "Sentencing hearings under the Criminal Code arg@at stages of trial
for which counsel must be availabl8tate v. Briggs 349 N.J. Super. 496, 501
(App. Div. 2002) (internal quotation omitie

There Is No Right to Good Rapport with Counsel. "A criminal
defendant's anstitutional guaantee of loyal counsel andopen
communication . . . does not equate to a guarantee of attdiaayrapport,’
State v. Miller 216 N.J. 40, 64 (2013), peularly when the rapporis
undermined by the defendant's own abusive or thmegteconduct. State

V. Coclough 459 N.J. Super45, 55 (App. Div.), certif. denied240N.J. 84
(2019). "That defendant had a conflict with his attorney does not nedgssar
mean his attorney had a conflict of interedd. at 56.

7. The Right to Represent Oneself. A defendant maassert the right to represent
himself or herself at sentencingState v.Coclough 459 N.J. Super45, 54-55
(App. Div.), certif. denied 240 N.J. 84 (2019). The court is not obligated,
however, to advise a defendanitthe right to pr@eed without an attorney.ld. at
55.

8. Counsel's Alleged Conflict of Interest If the defendant alleges a conflict of
interest and requests an adjournirg® retain new counsel, the court must address
the conflict of interest clairprior to proceedingny further. State v. Vasque 432
N.J. Super354, 35960 (App. Div. 2013) If a per se conflict of interest arose
prior to sentencing, a reviewing cowvtll presume prejudice, in the absence of a
waiver by the defendant, and willrder a new sentenog hearing. State v.
Alexande, 403 N.J. Super. 250, 2%0 (App. Div. 2008). This is so even if the
defendant raises the challenge for the first time pettion for postconviction
relief. 1bid.

9. Sixth Amendment Right to a $eedyTrial . The Sxth Amendment guarantee

to aspeedy trial "protects the accused from arrest or indictment through trial, but
does not apply once a defendant has been fguiliy at trial or has pleaded guilty

to criminal charges. For inordinate delaysentencing, atliough the Speedy Trial
Clausedoes not govern, a defendant may have other recourse, including, in
appropriate circumstances, tailored relief under the Dwueels Clauses of the
Fifth and Fourteenth AmendmentsBetterman v. Montana  U.S
136 S.Ct. 1609, 1612 (2016) (toteen month delay in sentencing).

10. Considerations as of the Date of Sentencing[A] defendant should be
assessed as Bwands before the court on the day of sentenciftgte v. Jaffe220
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N.J. 114,116 (2014) (citirg State v. Randolph210 N.J. 30, 354 (2012)). Thus,
"the sentencing court must consider a defendant's relevarbfEsse conduct in
weighing aggravatig and mitigating factors.'bid.

11. Courts Apply the Sentencing Law in Effectat the Time of Satencing.
When the Legislaturenanges punishment prior to the imposition of sentence, the
court applies the law in effect at the time of sentenciStatein Interest of C.F.

444 N.J. Superl 79, 18990 (App. Div. 2016).

12. Foundational Principles of the Code's Sentencing Laws The Code's
sentencing laws are based on the principles that sentences should be the product of
"structured discretion desigd to foster less arbitrary and more equal sentences”;
punishment should fit therime, not the aminal; and sentences should sgbject

to meaningful appellate review to promote uniformiftate v.Roth 95 N.J.334,

34549, 361(1984)

13. Individualized Assessment.In imposing sentence, the court must make an
individualizedassesment of thelefendant based on the factstbe case and the
aggravating and mitigating sentencing facto&ate v. Jaffe220 N.J. 114, 122
(2014). See alscState v McDuffie, 450 N.J. Super.554, 577 (App. Div. 2017)
(disapproving of a "one sZfits all* sentening approach for codefendants)[A]

remark in open court, even in a subsequent, unrelated proceeding, that a judge
‘always' sentences defendants convicid particular offense to a specific pnso

term "undermineguldic confidence"” in our crinmal justice system and suggests

that the court did not set a sentence based on "the unique facts of a defendant's
case." State v. McFarlane224 N.J. 458, 462016).

14. Excessive and Arbitrary Sentacing. N.J.S.A. Z:1-2(b)(4) provides that

one g@neral purpose of the provisions governing sentencing is "[tjo safeguard
offenders against excessive, disproportionate or arbitrary punishment." To that
end, "'ffJhe central theme' of our sentencing juriggene is the exariseby courts

of 'a structureddiscrdion designhed to foster less arbitrary and more equal
sentences."State v. Roachl46N.J. 208, 2311996) Roach ) (quoing State v.

Roth 95 N.J 334, 345 (284).

15.  Uniformity . Our Caurt "has consistently stressed uniformity as one of the
major sentencing goals in the administration of criminal justic&éte v. Roach

146 N.J. 208, 231 (1996)Roach ). Seealso State v.Hodge, 95 N.J. 369, 379
(1984) (providing that "there can be no justice without a predictable degree of
uniformity in sentencing”). To that end, the Code grades offenses based on
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severity andorovides corresponding sentencing rangesetmhdegree of ame.
State v. Hodged5 N.J. 89, 75(1984).

16. Sentencing Codfendants In light of the Code's goals to promote
uniformity, fairness and public confidence in sentencing, an "otherwisel smd
lawful sentence" will be invalid if itis dfferent from a smilarly situated ce
defendnt's enence. State v. Roach146 N.J. 208, 23233 (1996) Roach ).
However, the court must conduct an individualized assedsnoé each
codefendant and may not apply anéoske fits all" appioach. State v. McDuffie
450 N.J. Super.554, 577 (App. Div. 2017)

The Substantially Similar Standard. In sentencing a cdefendant, the

“trial court must determine whether the -defendant isidertical or
subganially similar to the defenaht regarding all relevant sentencing
criteria. The court should then inquire into the basis of the sentences
imposed on the other defendant. It should further consider the length, terms,
and condions of the sentence impged on the cedefendant. If tB co
defendant is sufficiently similar, theourt must give the sentence imposed
on the cedefendant substantive weight when sentencing the defendant in
order to avoid excessive disparity.State v Roach 146 N.J. 208, 233

(1996) Roach)).

17. Findings and Rationale. "At the time of sentencing, the court must 'state
reasons for imposing such sentence includingthe factual basis supporting a
finding of partcular aggavatng or mitigaing factors affecting senten¢e State v.
Fuentes217 N.J. 57, 73 (2@ (quotingR. 3:21-4(g)). "Central to the success of"

the sentencing "process is the requirement that the judge articulate the reasons for
imposing sentece." State v _Case 220 NJ. 49, 54 (2014). But seeStde v.
McDuffie, 450 N.J. Super. 554, 577 gB Div. 2017) (explaining that a remand
may be avoided where the "sentencing transcript makes it possible to 'readily
deduce' the judge's reasoninghd State v. Molina 168 NJ. 436, 442 (2001)
(providing that "on occasion" courts have "dispensed viiéneed for a remand

for a statement of . . . reasons when . . . convinced that the sentences clearly fall
within the sentencop guidelines"). Irtongstert and unclear findingwill require a
remand, even though a remand may not result in a lesser setitancthe one
initially imposed. State v. Senet43 N.J. Super. 134, 14% (App. Div. 2015).

18. The Standard for Downgradng. In decidingwhether b downgrade an
offense for purposes of sentencing, the court considers whether the mitigating
factorssubstantially outweigh the aggravating and whether the interest of justice
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demands the downgradeState v. Megargell43 N.J.484, 495 (1996) State v.
L.V., 410 N.J. Supef0, 11213 (App. Div. 2009. The decision to domgrade "in

the interest of justice” should be limited to circumstances whelgeadant can
provide "compelling” reasons in addition to, and separate from, the mitigating
factors that substantially outweigihe aggravating dctas. State v. Megargell43

N.J. 484, 505 (1996tate v. L.V, 410 N.J. Supe0, 11213 (App. Div. 2009)
(downgrading where the defendant's mentalesiées, young age, "very limited
intelligence," cognitive inabilities, language and social barriers, years of having
been sexudil abused and thedered by her father, and hawn been twice
impregnated by him explained why she had acquiesced to his todarsw her
newborn infant out a window and to not aid the other newborn when her father
threw that infant out a window).

(a) Factors to Corsider in Deciding Whether to Davngrade. In deciding
whether to downgrade an offense, the court should carthielelegree of the
crime, whether the surrounding circumstances make the offense similar to
one of a lesser degree, and theeddan's charactestics ashey relate to the
offense. State v. Megargell43 N.J. 484, 5001 (1996);State v. Rice425
N.J.Super.375, 384 (App. Div2012). The severity of the crime is the most
important factor.State v. Megargell43 N.J. 484, 5D (196).

(b) Offenses with Enhanced Penalties. Where the Legislature has
provided an enhanced penalty for an offense, "tvendoade of that offense
requires more compelling reasons than the downgrade of an offense for
which the Legislature has not atteedan enhancedgmaty.” State v. Rice

425 NJ. Super. 375, 385 (App. Di2012 (quoting State v. Megargell43

N.J. 484, B2 (1996)). A sentencing court should not use its discretion to
ignore the legislative designState v. Lopez395 N.J Syoer. 98, 10809

(App. Div. 2007).

(c) Rationale for a Downgrade. A trial court must state on the recatd
reasons for downgrading and should particularly state why a sentence at the
lowest end of the sentencing range is not aenaqopriate sergnce State

v. Megargel 143 NJ. 484, 502 (1996).

(d) Presumption of Imprisonment On a downgrade from second to

third degree crime, the defendant remains "convicted" of a second degree
crime for purposes of applying a presumptmhimprisonment. Stae v.
O'Connor 105 N.J. 39940405 (1987) State v. Lebra357 N.J. Super. 500,

507 (App. Div. 2003)
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(e) The No Early Release Act (NERA) When a defendant pleads guilty to

a second dgee crime subject to the NERA, and the court downgrades the
crime to one of the third degree, the court must impose a term of
incar@ration becase he cime to which the defatant pled guilty was
subject to a mandatory minimum term of imprisonmestaev. L.V., 410

N.J. Super90, 113 (App. Div. 2000

) Drug Offenses and Parole Ineligibility. When downgrading from a
first to second degreerime, tre mandatory period qdarole ineligibility for
first degree drug distribution (N.J.S.A. 2C:8f0)(1) survives the
downgrade.State v. Barber262 N.J. Suped57, 162 (App. Div1993)

(g) Downgrades Pursuant to a Plea Agreeemt. Where the parties agree

to a downgrade in a plea agreement, the court must consider the aggravating
and mitigating factorsand whether the nterest d justice warrant a
downgrade before imposing sentence pursuant to the agreerSéate v.
Nemeth 214 N.J. Super. 324, 3287 (App. Div. 1986)

(h) Maximum Term Permissible on a Dowgraded Offense. The court

may grant a request to downgrade an offense andssrthe maximum term

on the downgraded offensétate v. Balfour135 N.J. 30, 38 (1994 %tate

V. Nemeth 214 N.J. Super. 324, 324 (App. Div. 1986) The decisions to
downgrade and to set a term of imprisonmest diginct and in@perent
decisions within the aurt's discretion. State v. Balfour 135 N.J. 30, 38
(1994) The court may conclude that a plea agreement tipped the scale in
favor of downgrading,but that a term at the highernd of the range is
warranted in light of the aggravating and mitigating factdds at 39.

19. Young Adult Offender Sentencing.

(@) Certain Defendants Excluded. The court may not impose an
indetermirate €ntence undethe young adult offender stata (N.J.S.A.
2C:435) if the defendant: committed a Graves Act offerf@&atev. Des
Marets 92 N.J. 62, 76 (1983); has previously been sentenced to a state
prison or to a federal prison or penitentig®ate v Leving 253N.J. Super.

149, 162 (App. Div 1992) committed a crime subject to the No Early
Release Act period of parole ineligibilit$tate v. Corrierp357 N.J Super.
214,217-18 App. Div. 2003); or conmitted a drug offense that requires a
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period of parole ineligibility,State v.Lung 278 N.J. Super. 433, 438
(App. Div. 1995).

(b) No Preference in Favor of a Young Adult Offender SentenceThe
young adilt offender indeterminate sentence is an tagn within the
sentencing court's discretion; the Code contains no prefefenite State v.
Styker, 262 N.J. Super. 7, 222 (App. Div.),aff'd 0.b, 134 N.J. 254 (1993)

(c) Ordinary Term of a Young Adult Off ender Sentence The ordinary

term for a young adult offender sentenced to an indeterminate term is five
years, since the sentan mg not exceedfive years, absent good cause
shown. State v. ScherzeB01 N.J. Supef863, 497 (App. Div1997)

(d) GoodCauseStandard for a LongerTerm. Good cause tompose a

term longer than five years may exist where the aggravating factors
preponderate over the mitigating factoState v. FergusQr273 N.J. Super.

486, 495 (AppDiv. 1994) or where the facts and cirmgtances of the case,

or the realtime consequences of the sentence warrant a term longer than five
years State v. ScherzeB(0l N.J Super363,498500(App. Div.1997)

(e) Consecutive Terms A judge may impose consecutive indeterminate
sentences oa yowng adult offeder, however, "routine use ahis kind of
sentence . . . is undesirable and should be avoid&te v. Caoll, 66 N.J.

558, 561 (1975). Because young adult offender sentencing focuses on
correction and rehabilitation, not punishrmherthe Yarbough factors
(discussed in the chapten concurrent and consecutive terms) do not apply.
State v. Hannigam08 N.J Super. 388, 39400 (App. Div. 2009). Rather,
consecutive indeterminate sentences for young adult offenders "must be
justified with referenced offende-based criteria cented on rehabilitation.”

Id. at 400.

15



[I. SENTENCES ASSOCIATED WITH PLEA AGR EEMENTS

Plea bargaining is "central to the administration of the criminal justice system,"
Missouri v. Frye US. ,  132S. Ct. 13991407(2012). Section A of

this Chapter discusses Court Rules on plea bargaining, and Section B discusses
relevant case law.

A. Plea Agreements: Court Rules

1. Court Rule Authorizing Plea Negotiations.Rule 3:9-3(a) authorizes thStak

and the dedndant todiscuss pleas and gences to "promote a fair and expeditious
disposition of the case.For a disassion of plea agreements in drug cases where

the prosecutor waives enhanced terms, see the chapter on drug offender sentencing.

2. Consolidation of Charges in Multiple Counties for Purposes of Plea
Negotiations and Sentencing Rule 3:25A-1 provides thiaat any time prior to
sentencing, the defendant, or a prosecutor with the defendant's consent, may move
for consolidation of cargespending in naltiple wunties for the purpes of
entering a plea and for sentencing. The prosecutor in each countyeshkale
written notice of the motion and shall be provided an opportunity to be heard. If a
plea agreement does not resolve @iages, the unsolved clarges shall "be
returred immediately to the originating county.” If the defendant and prosecutor
do not resolve the consolidated charges "within a reasonable period after
consolidation, the judge in the forum county shall oekrhcharge to beetuned
immediately to the oginating county."

3. Authorized Discussions wh the Court. Rule 3:9-3(c) allows the parties to
disclose to the court a tentative plea agreement. The court may indicate "whether it
will concur in the éntatve agreemenor, if no tentative agreemerttas been
reached," the court may notify the defendant of "the maximum senitewoelld
iImpose in the event the defendant enters a plea of guilty."

4. Conditional Pleas. So long as the State consentsl #mecourt approes,the
defendant "may enter @nditional plea of guilty reserving on the record the right
to appeal from thedverse determination of any specified pretrial motion. If the
defendant prevails on appeal, the defendant shall be affanéedgtortunity to
withdrawhis or her plea."R. 3:9-3(f).
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5. Plea CutOff Date. The court may not accept a plea "[a]fter thretrial
conference has been conducted and a trial date set," unless the criminal presiding
judge approves the plea "based omaeial change bcircumgance, or the need

to avoid a protracted trial or a manifest injustic®:'3:9-3(g).

6. Acceptinga Plea. Rule 3:9-2 provides that the courhay accept a plea of
guilty if, after questioning the defendant on the recordcthetis satisfiedha the
admitted facts suppbithe charges and that the defendant is entering the plea
knowingly and voluntaly. The court may accept a written stipulation of facts
signed by the defendant, defense counsel, and the prosecutor.

7. Waiver of the Right to Appeal. If the defendantvaives the right to appeal in

a plea agreement, the court must notify the didetnthat he or she may still file an
appeal, but that the State may annul the agreement upon the defendant's filing the
noticeof appeal. R. 3:9-3(d).

8. Withdrawal or Vacation of the Pleaat the Time of Sentencing. Rule 3:9-

3(e) provides: "If at tatime of sentencing the court determines that the interests
of justice would not be served by effectuating the agreemenor. by imposing
serien@ inaccordance with the aat's previous indications of sentence, the court
may vacate the plea or thefeledant shall be permitted to withdraw the plea.”

9. PostSentencing Motion to Withdraw a Guilty Plea. The court may grant a

motion to withdrawa quilty plea after sentencintjo correct a manifest injustice."
Rule3:21-1.

B. Plea Agreements: CaslLaw

1. No Constitutional or Statutory Right to Plea Bargain. Plea bargaining is "an
accommodation which the judiciary sgst isfree to instute orreject.”" State v.
A.T.C, 454 N.J. Super235 253 App. Div. 2018 (quoting State v. Hessenl45
N.J. 441, 452 (1996), remandedon other grounds239 N.J. 450 (2019).
"Although plea bargaining is an accepted practice in #tade '[t]here isno
consttutional or statutoryrequirement that the New Jersey judicial system
recognize plea bargaining.Tbid. (quotingState v. Brimage271 N.J. Super. 369,
374 (App. Div. 1994)).

2. Constitutional Right to Counsel. A defendanthas $th Amendmen rights
that attach when thet&e offers a plea agreement and when a defendant accepts a
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plea offer. Missoui v. Frye Uus. , 132 S. Ct. 1399, 1407 (2012).
AccordLafler v. Cooper UsS. , ,132S.AdB76, 138501(2012).

3. Entering a Plea Waives Constitutonal Rights. "[A] defendant who
pleads guilty waives important constitutiong&hts, including the right to avoid
selfincrimination, to confront his accusers, and to secure a jury tri@tate v.
Barboa, 115 N.J. 415, 20 (1989) But seeClass v. Unitd States us.
_,138S. Ct.798, 804(2018)(holding that by pleading guilty, the defendant did
not waive the right tachalenge on apps the castitutionality of thestatuteof
conviction).

4. Maximum Sentence Authorized by the Sixth Amendmen The maximum
sentence authorized for Sixth Amendment purposes depends on the defendant's
admissions at the plea hearing amdtbe defendant'sprior criminal convictions.
Blakely v. Washington542 U.S. 296, 3021 (2004); State v. Franklin184 N.J.

516, 53738 (2005);State v. Natale JI184 N.J. 458, 495 (B3). The defendan

may al "consent to judiciafactfinding as to sentence enhancemeniState v.
Franklin 184 N.J. 516, 58(2005) (quotingBlakely v. Washington542 U.S. 296,
30911 (2004)). Implicit agreememd judicial factinding ma/ be found where a
defendant pleads guilty and acknowledges exposure to a specific sentence in
exchamge for waiver of trial by jury. State v. Natale J1184 N.J. 458, 495 n.12
(2005) Statev. Sdo (1), 385 N.J. Super. 247, 255 (App. Div. 2006);State v.
Anderson374 N.J. Supei19, 42324 (App. Div.2005)

5. Consolidation of Charges in Multiple Counties. Pursuant tdRule 3:25A-1, a
defendant, or the prosecutor with the defendant's consent, may move to consolidate
charges in multiple counties for the pasg ¢ entering apleaandfor sentencing.
Statev. Rountree 388 N.J. Superl 90, 212 (App. Div2006). "Consolidated plea
negotiations are generally advantageous to a defendant. Obviously, consolidated
plea negotiations va pdential benafs for the State and for theglicial system as

well." Ibid. "[W]hen a defendant has indictments pendingmare than one
vicinage, defense counsel is obligated to consider the factors set fdrtlen
3:25A-1, and to move for consdition at an earlgtege wrere appropriate.'lbid.

6. PostVerdict Plea Agreements. "While not common, posterdict guilty geas
are not against public policy.State v. Owens381 N.J. Super. 503, 510 (App.
Div. 2005) (réerring to N.J.S.A 2C3512, which allows the dendant and
prosecutor to enter a pesbnviction agreement that waives the ezded and
mandatory minimum term applicable to certain drug offenders).
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7. Prohibited and Authorized Provisions of a Plea Agrement

(@) The Agreemen May be Conditioned ypon Defendant's Presence

at Sentencing. A plea agreement may be valid and ecéable if it allows a

court to increase a defendant's sentence in the event the defendant fails to
appear for sentencingState v. Shaw 131 N.J 1, 15 (1993) (allowing the

State to condition waiver of a minimum term in a drug case on the
defendant's agg@rance at sentencing)But seeState v. Wilson 206 N.J.
Super. 182, 184 (App. Div. 198®)olding that an extended sentence based
entirely upon nonappearance liegal because it is unrelated to any of the
sentencing criteria set forth in the Code).

(b) The Agreement May Not Restrict Judicial Discretion. A plea
agreement may nots#ict the court's discretion in imposing sentenSeate

v. Hess 207 N.J. 13, 151 (2011). "[A] criminal sentence is always and
solely committed to the discretion of the trial court to be exercisedniltii
standards @scibed by the Code of CrimirlaJustice.” Ibid. (quoting State

v. Warren 115 N.J. 433, 447 (1989%tate v Watford 261 N.J. Super. 151,
157 (App. Div. 1992)(exdaining that the prosecutanay not make any
binding promises regarding the sentence).

(c) Restrictions on the Defense Are Prohibited. A plea agreement that
restricts the defendant's ability to present mitigating evidence ,avgtefor

a senteoe ksserthan the one agreed,tdenies the defendant the right to
effective assistance of counsétate v.Hess 207 N.J. 123, 1583 (2011);
State v. Briggs349 N.J. Super. 496, 5@B (App. Div. 2002).

(d) lllegal SenterresAre Prohibited. The courtmay not impose an illegal
sentence, even if the prosecutor and defendant retipgesentenceState v.
Crawford 379 N.J. Super. 250, 258 (App. Div. 200Sjate v. Manzie335
N.J. Super. 267, 27@\pp. Div. 2000),aff'd, 168 N.J. 113 (2001 5tate v.
Baker, 270 N.J. Super.5 70 (App. Div.),aff'd 0.b, 138 N.J. 89 (1994)

(e) Civil Commitment of a Sexual Predator. "A plea agreement by a
county prosecutor kich operates as an impediment to a valid civil
commitment of a sexual predator is void as against public polici'"re
Commimentof P.C, 349N.J. Super. 569, 572 (App. Div2002)

() A Plea Agreement May Provide for Restitution. Since compensation
to the victim isa rekvant sentenog facta, the parties may imede a
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restitution award in a plea agreemestate v. Corpi297 N.J. SupeB6, 92-
93 (App. Div.1997)

8. Conditional Pleas. Whena defendant enters a guilty plea and intends to appeal
an issue, other than search and seizure issue, the defendant must enter a
conditional plea with the court's approval and consent of the prosecsiateyv.
Benjamin 442 N.J. Super. 258, 263 (App.Div. 2015) (explaining that
"[o]rdinarily, the failure to enter a conditionplea would bar appellate review of
other than search and seizure issuedf’l] as modified228N.J.358(2017).

9. Rules Réating to the Facual Basisof a Plea.

(a) Facual Basis for a Plea. "The factual basis for a guilty plea can be
establishedby a defendant's explicit admission of guilt or by a defendant's
acknowledgment of the underlying facts constituting esserlgatests of

the crme." Stae v. Gregory220 N.J 413, 41819 (2015). Accord State v.
Urbina 221 N.J. 509, 5228 (2015). Tle court may not "presume facts
required to establish the essential elements of the crid®te v. Gregory
220 N.J. 413, 4212015 (internal aqotaion marks omitted). Accord State

v. Vascq 456 N.J. Super. 382, 3%, rev'd for the reasons given blget
dissent 235 N.J. 365, 36566 (2018); State v. Tate220 N.J. 393, 406
(2015);State v. Pere220 N.J. 423, 4334 (2015).

(b) Challenge b the Fadual Basis of a Plea. "Challenges to the
sufficiency of the factual basis for a guilty plea are nooshtmonly brought

by way of a motion to the trial court to withdraw that plea"; however, "a
defendant may also challenge thefisigncy of the fatud bass for his
guilty pleaon direct appeal.'State v. Urbina221 N.J. 509, 528 (2015)

(c) Motion to Vacate a Plea Based on Inadequate Facts, Standard of
Review. "The standard of review of a trial court's denial of a motion to
vacae a guilty pea br lack of an adequate faal basis is de novo.'State

v. Urbing 221 N.J. 509, 528 (201%juotingStae v. Tate 220 N.J. 393, 402
(2015)).

(d) Remedy for an Insufficient Factual Basis for a Plealf an appellate
court finds "hat aplea has beeaceptal without an adequatactual basis,
the plea, the judgment of conviction, and the sentence musichted, the
dismissed charges reinstated, and defendant allowed-pbead or to
proceed to trial." State v. Barbozall5 N.J.415,420 (1989) The same
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remedy applies when thdsfendant enters the guilty plea "without a plea
offer from the prosecutor, but after the defendant has been advised by the
trial cout regardingthe maximum sentence the judgeas '‘inclined' to
impose." State v. Ashley443 N.J. Super. 10, 13 (App. DRO15).

10. Collateral and Penal Consequences of a Guilty Plea.

(a) Knowledge of the ConsequencesTo ensure that a plea ienered
knowingly ard voluntarily, as requirethy Rule 3:9-3, the court must advise
the defendant of the penal consequencesgfilty plea. State v. Johnsgn
182 N.J. 232, 2387 (2005);State v. Smullen437 N.J. Supe 1@, 110
(App. Div. 2014. Lack of understandg of a collateral consequence,
however, will not warrant a reversal unlese tlollateral consequence was
"a material element of the pleaState v. Jamgochiai363 N.J. Super. 220,
225 (App. Div. D03). Accord State v. Maldon422 N.J. Super. 475, 485
(App. Div. 2011) (stating that "if a defendant is affirmatively misinfed
about a collatralconsquence that is a cealissue in the plea negotiations,
the plea may not be knowing and voluntary")n assessing a laai-
understanding claim, the court's statements to the defendant at the plea
hearing are the primary comece but the contets d the plea form are also
relevant. State v. Williams 342 N.J. SupeiB3, 91 (App. Div.2001); State
v. Rumblin, 326 N.J. Super. 296, 28D2 (App. Div. 1999)aff'd, 166 N.J.
550 (2001).

(b) Parole Indigibility Must b e Explained. The court must adse the
defendant of any period of parole ineligibility associated with aygpl#a.
State v. Kovack91 N.J. 476, 483 (1982)SeeState v. Bailey 226 N.J.
Super. 559, 5668 (App. Div. 1988) (equring the courtto notify the
defendant of a mandatory parole ineligibility term pursuant to N.J.S.A.
2C:43-6(c) (the Graves Act)).

(c) Sex Offender Congquences of a Guilty Plea Must & Explained.
The court must notify the defenateof the parole onseuenes and potential
sexoffender treatment consequences of a guilty plea to a sex off&tate
v. Howard, 110 N.J. 113, 1225 (1988);State v. Luckey366 N.J. Super.
79, 8390 (App. Div. 2004). Thisincludes instrucbn an paole and
community supevision for life requirements.State v. Smullen437 N.J.
Super. 102, 110 (ApDiv. 2014); State v. Schuber12 N.J. 295, 3008
(2012); State v. Bellamy178 N.J. 127, 138 (2003%tate v. J.J.397 N.J
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Super. 91, 99 (Ap.Div. 2007),appeal dismissk 196 N.J. 459 (2008%5tate
v. Jamgochian363 N.J Suger. 220, 224App. Div. 2003).

(d) The No Early Release Act (NERA) Must k& Explained If the
defendant pleads guilty tan offense subject to the NERA, the court must
advise the defendant of the NERA requirements, including explanation that
if the deferdant violatesa rm d parole, parole supeision may extend
beyond the term of the original sentencgtate v. Johnsqri82 N.J. 232,
24041 (2005).

(e) Consecutive Terms Must le Explained. "Where it has been brought

to the attention of the couthat the defenaint has @&her pleaded to or Isa
been found guilty on other charges or is presently serving a custodial term
and the plea agreement is silent on the issue, the accused should, in all
fairness, be informed of the contingency that all sezgsmay be madeot

run corsecutively." State v.Cullars 224 N.J. Supei32, 4041 (App. Div.
1988). However, the court neadt inform a defendant that if the defendant
violates a term of probation in the future, the court may impose a
consecutive seahce. State v. GHdand, 226 N.J. Super356, 36465 (App.

Div. 1988.

(H Extended Term Must be Explained. The court must adwvs the
defendant ofthe conequences of an exterdléerm where the prosecutor
reserves the right to request orfetate v. Cartie 210 N.J. Super. 379, 381
82 (App. Div. 1986)

(g) The Possibility of an Enharced Term in the Future Need Not e
Explained. The court need not inform thefdadant thapleading guilty to

a crime could result in the imposition of an enhanced sentence in the future
if the defendant we tocommit anotler aime. State v. Wilkerson321 N.J.
Super.219, 22428 (App. Div.1999)

(h) Probation Violation Penaltes Must be Explained. Rule 3:21-4(c)
requires he court to inform a defendant sentenced to probation of the
penalties that migt be imposed upon revocation of probatiostate v.
Ervin, 241 N.J. Super. 458, 470 (App. Div. 1989)

(1) Community Service Need Not be Explained. Prior to accepting a
guilty plea the court need not explain to the defendant that the sentence may

22



include canmunity servte. Stake v. Saperstein202 NJ. Super. 478, 483
(App. Div. 1985)

(j) Failure to Mention the Possibility of Restitution May Not Require
Rewversal. Priorto acceping a plea, the coushould advise a defendant on a
possible restitution award; however, failure do so will not necessarily
require a reversalState v. Kennedyl52 N.J. 413, 4226 (1998) Statev.
Rhoda 206 N.J. Supeb84, 596 (App. Divl1986). The question is whether
the restitution award was "beyond defendant's reasonable anticipation.”
State v. Sapersteir?02 N.J. Super. 478, 483 (App. DUA&) (remanding

to allow the defendant to withdraw the plea where the court imposed a
$150,000 restitution award that the defendant did not reasonably
contemphte in pleadig quilty).

(k) The Court Should Explain a Substantial Fine. Where a substantial
fine is an integral ah material part of a sentence, the court should have
instructed the defendant on it prior to accepting the pBtte v. Alfod,

191 N.J. Super537, 540 (App. Div. 1983),appeal dismisssed9 N.J. 199
(1984)

(I) Forfeiture of Public Employment NeedNot be Explained. Forfeiture

of public empbyment is not a penal consequence of a plea; thus, the court
does not have a tuto advise a defendant that it may be a consequence of a
guilty plea. State v. Medina349 N.J. Superl08, 122 (App. Div.2002),

State v. Heitzman209 N.J. Super. 617, 622 (App. Div. 1986)aff'd, 107

N.J. 603 (1987).

(m) Clearly Defined Deportation Consequences Must & Explained.
Failure to notify a noncitizen defendant that deportation is a tpyasvely
mandatory” consequence of a guilty plea will form a basis for a post
conviction relief plea withdrawal when "the term® the relevant
Immigration statute are succinatlear, and explicit in defining the removal
consequences.Padilla v. Kentuky, 559 U.S. 356, 368 (2010%eeState v.
Gaitan 209 N.J. 339, 372 (2012) (holding that tRedilla ruling has no
retroactiveeffect). Under $atelaw, defense counsel iseffective if he or
she affirmatively provides incorrect information or misleagadvice on the
deportation consequences of a plegtate v. Gaitan209 N.J. 339, 3585
(2012);State v. Nuiiex/aldéz 200 NJ. 129, 140 (2009 Statev. Blake 444
N.J. Sugr. 285, 295 (App. Div2016). When the deportation consequences
are "uncleamoor uncertain,"” trial counsel is not ineffective undadillaand
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NufiezValdézin advising that deportation "might" be a conssageof a
guilty plea. Stae v. Telford 420 N.J Super465, 47071 (2011)

(n) Drunk Driving Mandatory Jail Time Must b e Explained. The court
must notify the defendant of the mandatory jail time applicable to-timrel
drunk driving offenders. State v Regan 209 N.J. Supe. 596, 607 (App.
Div. 1986).

11. Rejection of a Guilty Plea.

(@) The Court May Reject a Plea."[T]here is no absolute right to have a
plea accepted.” State v. Salentre275 N.J. Super. 410, 419 (App. Div.
1994) Accord State v. Barbozall5 N.J. 415, 422 (1989)he court may
reject a pea at the time of sentencing if it determines that "the interests of
justice would not be served by effectuating the agreem&iate v. A.T.C,

454 N.J. Super.235, 252 App. Div. 2018 (quotingR. 3:9-3(e)), remanded

on other ground$239N.J.450(2019).

(b)  SeltDefense Suggested by the Facts'[l]f a suggestion of self
defense is raised in the plea colloquy, then tled tourt must ingire
whether the defendant isaftually asserting setfefense. If the defendant
states that he is not claing seltdefense, then the plea can be accepted. On
the other hand, if the defendant claims that he used deadly force against th
victim in the rasorablebelief that his life vas in danger, then the defendant

Is asserting that he did not commit the crihend the court may not accept
the plea unless the defendant waives the defeStae v. Urbina221 N.J.

509, 528 (2015)

(c) Standard of Review of the Trial Court's Rejection of a Plea. An
appellate court reviews a lower court's refusal to accgpea under the
abuseof-discretion standard.State v. Daniels276 N.J. Super483, 487

(App. Div. 1994) A trial court abussits discretion when it rejects a plea
because the court believes the agreed upon sentence was too lenient or a jury
could cowict the defendandf a greater offense.State v Madan 366 N.J.

Super. 98, 110 (App. Div. 2004)

12. Rules Relating to the Sentence.

(@) The Sentence Must bBasedon Evidence. Like asentence imposed
aftera trial, a sentence imposed pursuant to a plea agreement must be "based
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upon fndings of fact that are grounded in competent, reasonably credible
evidence." State v. Roth95 N.J. 334, 363 (1984). The cbuay "look
beyord [the facts admitted in] a dehdant's plea allocution.”State v.
Hupka 407 N.J. Super. 489, 498 (App. Di2009), aff'd, 203 N.J. 222
(2010)

(b) Imposition of a Lighter Sentence and Withdrawal by the State.If

the court imposes sentence that is less than that agreed to, the State may
not rescind the agreemernfktate v. Hess?07 N.J. 123, 151 (20113}atev.
Warren 115 N.J. 43, 442 (1989)

(c) A Harsher Sentence han Agreed yon. "If the sentencing court is
convinced that the sentence envisioned by the plea bargain isap&aie,
the cout may vaate the plea or permihe defendant to withdraw the guilty
plea." State v. V.D, 401 N.J. Super. 52535 (App. Div. 2008)

(d) Defendants Right to Appeal. A deferdant may appeal a sentce that
was the product of a plea agreemeBtate v. Vasquez129 N.J. 189194
(1992).

(e) Imposition of a Suspended Term grsus Probation. A defendant's
reasonable expectations under a plea ba&mot violated vwenthe ®urt
iImposes a fivgrear suspended sentence instead of ayea& probationary
term, since the potéial future consequences of both sentences are the same.
State v. Cullen351 N.J. Super. 505, 508p. Div. 2002).

() Standard of Review of a Satence Imposed Pursuant to a Plea
Agreement. Unless the appeal raises a quasbf law, a court reviews a
sentence imposed pursuant to a plea agreement under theo&bisaetion
standard. State v. Saiz, 107 N.J. 283, 2921087); State v. Roth95 N.J.

334 (1984). Where a dafdant receives the exact sentence bargained for, a
presumption of reasonableness attaches to the sentState v. S.C.289

N.J. Super6l, 71 (App.Div. 1996); State v. Tango287 N.J. Supei16,

422 (App. Div.1996)

13. Plea Agreement and a Violaion of Probation. On resentering after a
violation of probation, the court is not required to impose aeseatin accordance

with the initial plea agreement, as "the original plea agreement does not survive a
violation of probation."Stae v. Frank 280 NJ. Super. 8, 40 (App. Div.1995).
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14. Motion to Withdraw a Guilty Plea.

(@) The Slater Factors. In considering a motion to withdraw a plea that

Is supported by an adequate factual basis, regardlessheher the
deferdant makes the motion before oafter sentencing, the judge must
consider and balance: "(1) whether the deéféahhas asserted a colorable
claim of innocence; (2) the nature and strength of defendant's reasons for
withdrawal; (3) the extene of a plea argan; and (4) whether withdnaal

would result in unfair prejudice to the State or unfair advantage to the
accused." State v. Slater198 N.J. 145, 15B8 (2009). Accord State v.

Tate 220 N.J. 393, 404 (2015 tate v. McDonald211 NJ. 4 16 (2012).

(b) Standard of Review of the Slater Factors. In reviewing a trial
court's findings on th&laterfactors, a appellate court applies the abuse of
discretion standardState v. Tate220 N.J. 393, 404 (2015).

(c) Standard of Review Bisedon Lack of Factual Bass. In reviewing a

trial court's denial of a motion to withdraw a guilty plea based on an
inadequatefactual basis, the appellate division owes no deference to the
lower court's decision, and reviews the decision de n@tatev. Tate 220
N.J.393 405(2015).

(d) Colorable Claim of Innocence and Sentencing Exposure. A
defendant does not establishcolorable claim of innocence simply by
requesting a plea withdrawal, the effect of which, if granted, is to expose the
defendat to a harsher sdgerce than the negotiated samice. State v.
Williams, 458N.J. Super274, 28283 (App. Div.2019) (rejectig the trial
court's finding that "there must be a colorable claim of innocence since
defendant could be sentenced to a signifigahigher alterate sent@ce if
convicted at ial").

(e) Plea Agreements and Jail Credits. "An incorrect calculation ofa
defendaris jail credits may impact the voluntariness of the guilty plea."
State v. McNeal237 N.J. 494, 499 (2019). Wherethe £ntencing cod
repeaedly and clearly infaned the defendant "that the jail credits should
not be relied upon to assumes parole ineligibility period," a court will not

find that an alleged misunderstanding of the jail credits warrants a plea
withdrawal 1d. at500.
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() Unanticipated Jail Credits and Reasonable Expectationslail credits
unexpectedly acquired betweethe time of the plea agreement and
sentencing had no effect on the plea agreenvemth provided for a drug
court sentence witmo jail time; this, they did not alter defendalst
reasonable expectations or fornbasis for a plea withdrawalState v.
Williams 458 N.J. Super.274, 282 (App. Div. 2019) "The subsequent
accrual of additional jail credit that makes the risk of gaia trial more
pdatable is not a valid reasomf setting aside a guilty plealbid.

(g PostSentencing Plea Withdrawal. A defendant may withdraw a
plea after the court imposes sentence "only if withdrawal of the plea is
necessary to correct a 'nil@st injustice.” State v Johnson182 N.J. 23,

237 (2005) (quotingR. 3:21-1). That discretionary determination
necessitasa weighing of "the policy considerations which favor the finality
of judicial procedures against those which dictate thahao & deprived of

his liberty except upon convion after a fair trial or after the entry of a plea
of guilty under circumstares showing that it was made truthfully,
voluntarily and understandably.lbid. (quoting State v. McQuaid147 N.J.
464, 487 (997)).

(h) Remay when a Court Grants a Motion to Withdraw a Plea.
Where the court grants a motion to withdrawlea the dendant may: (1)
“renegotiate the plea agreement, if the State is willing to do so;" (2) proceed
to trial on all counts charged the indictmentor (3) withdraw the motion to
withdraw or vacaten the plea and accept the original senteState v.
John®n, 182 N.J. 232, 244 (2005) (citirtate v. Kovack91 N.J. 476, 485
(1982)).

(i) PostSentencing Plea Withdrawal and DoubleJeopady. When
the ddendant withdraws a plea &dr sentencing "the slate [i]s wiped clean,"
and the court may impose any lawkentence after convictionState v.
Naji, 205 N.J. Super08, 216 (App. Div. 1985)noting that a dfendant is
"not wubjected, oppressively and vetausly, to multiple or enhanced
punishment" when the defendant chooses "toebentenced fully aware of
the possible benefits and detriments").

15. Reversal of the Conviction on Appeal, Downgrading byhie Sate. Where a
reviewing court reverses a ceiction that was the product of a plea agreement, the
State may not downgradeeconviction to a lessancluded offense in an effort to
save the plea, unless the defendant consents to the down@tadev. Barboza
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115 NJ.415,422 (1989) "[T]o allow a court to direct the entry of a guilty plea to

a lessetfincluded criminal offense without defendant's consent is tantamount to
permiting a courtto dired a verdict against defendant in a criminal caseld. at

423. "[I]t would also violatdRule 3:9-2, which prohibits the use of an admission
elicited in support of a refused guilty pledbid.

16. Misunderstanding as a Bsisto Vacate a Pea.

(a) Defendant's Misuncerstanding. A defendant maysuccessfully
challenge a guilty plea on the gralthat he or she misunderstood the
sentencing terms of the plea agreeme@tate v. Alevras213 N.J. Super.
331,338 (App. Div. 1986) misundestarding applicable credits anceat
time consequences of the ple8jate v. Reinhard®?11 N.J. Super. 271, 275
(App. Div. 1986) (erroneously believing the plea agreementvedid for
drug treatment).

(b) Court's Misunderstanding of Merger. As a matter offundamental
fairness, a dendant may withdna a dea onremandwhere the defendant
detrimentdly relied upon thecourt's mistaken understang of the effect of
merger ondligibility to drug-court specialprobation.State v. Ancrum449
N.J. Super.526 540 (App. Div.), certif. denied 231 N.J. 222 (2017
(reversinga saten@ of special probatiobecause the defendarammitted
an offense thgbrecludes special prothan, and that offense survivetherge
for purposes of determinirgpeciaiprobation eligibility).

17. Ineffective Assistancef Counsel Claims.

(@) Claims Based on Incorret Information. “[A]n attorney's gross
misadvice of sentencing exposure thatvpnts defendant from making a
fair evaluation of a plea offer and induces him to reject a plea agreement he
otherwise would kely have accepteatonstitutes remediable ineffége
assistance."State v. Taccetta351 N.J. Superl96, 214 (App. Div2002)
Accord Lafler v. Cooper us. , ,132 S. Ct. 1376, 1385
(2012)

(b) Claims Based on Failure to Convey an Odr. Failure to naify a
defendant of a plea offemay result in a successful ineffective assistance of
counsel claim if the defdant accepted a less favorable offédissouri v.
Frye US. , 132S.d899, 1407, 14081 (2012).
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. M ERGER

Merger preentsa ddendant from being pushed more than once for a single
wrongdoing. Prior to imposing a sentenceg tourt must determine whether
similar crimes merge (see section A). Section B of this Chapter addresses offenses
where the Leiglature has prevded merger. Section C discuss case law on
merger.

A. Merger in General: Statutory Provisions

1. Stautory Authority for Merging Offenses. N.J.S.A. 2C:18(a)(1) provides
that when conduct establishes more than one offenseddfe@dant may be
prosecutedfor each offense, bumhay not be convicted of more than one offense if:

(1) "One offense is includkin the other,” as defined in N.J.S.A. 2GB);
or

(2) One offense is a conspiracy or preparation to commit the other effens
or

(3) The ofense reaiire inconsistent finitigs of fact; or

(4) The offenses differ only in that one prohibits "a desigsh&ind of
conduct generally,” and the other prohibits "a specific instance of such
conduct.”

2. "One Offense Included in Aother.” Pursuantto N.J.SA. 2C:1-8(d), an
offense is included in another if any of the following circumstances apply:

(1) "It is established by proof of the same or less than all the facts required to
establish the commission of the offense charged";

(2) "It consiss ofan d@tempt or conspiracyotcommit the offense charged or
to commit an offense otherwise included thehean

(3) "It differs from the offense charged only in the respect that a less
serious injury or risk of injury to the same gpem,property or pblic interest
or a lesser kindf culpability suffices to establish its commission."
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Note: The New Jerseysyreme Court has criticized the N.J.S.A. 2@(4)
standard as "mechanical" in nature, choosing instead to apply the molaeflexi
pre-Code standrd set brth in State v. Davis68 N.J. 69, 7-B1 (1975). State v.
Tate 216 N.J. 300, 3067 (2013). Howe\er, the decision irState v. Miles 229
N.J. 83, 92 (2017)which involved double jeopardy and not merger) migijuire
application of the more meclanicd standard to mergerSection C of this chapter
discusses thBavis standarcandMiles decision

B. Merger Precluded: Statutory Provisions

1. Leaving a Motor Vehicle Accident Resulting in Death. N.J.S.A. 2C:11
5.1 pretudesmerger of tle offenseinto a conviction foraggravated manslaughter
(N.J.S.A. 2C:114), recklessvehicular homicide (N.J.8. 2C:115) and strict
liability vehicular homicide (N.J.S.A. 2C:14.3).

2. Second or Third Degree Leaving the Scene of a Bitng Accident.
N.J.SA. 2C:11-5.2(c) prohibits merger into a conviction for aggravated
manslaughter (N.J.S.A. 2C:#), recklessvehicular homicide (N.J.S.A. 2C:19)
and strict liability vehicular homicide (N.J.S.A. 2C:213).

3. Leaving a Motor Vehicle Accident Resuting in Serious Bodily Injury.
N.J.S.A. 2C:121.1 precludes merger of the offense into a conviction for
aggravated assault (N.J.S.A. 2C+12b)) and assault by auto (N.J.S.A. 2C:12

1(c)).

4. Endangering an Injured Victim. N.J.S.A. 2C12-1.2(d) providestha the
conviction "shall notnerge with a conviction of the crime that rendered the person
physically helpéss or mentally incapacitated."

5. Third Degree Reckless EndangermentN.J.S.A. 2C:12(b)(2) instructs that

the conviction Shallnot merge wth aconvction for any offensehat the defendant
intended to commit or facilitate, when the defendant \&ol#te provisions of this
section." Note: Effective January 11, 2016, this statute was repealed and replaced
by N.J.S.A. 2C:24/.1 (endangeringanoher gerson), which does nanhclude an
ant-merger provision.

6. Luring or Enticing a Child. N.J.S.A. Z:13-6(f) precludes merger "with any
other criminal offense."”
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7. Luring or Enticing an Adult. N.J.S.A. 2C:137(f) precludesnerge "with any
othercriminal offense."

8. Third Degree Recording and Third Degree Disclosing Images of Sexual
Contact. N.JS.A. 2C:149(h) precludes one offense from merger into the other.

9. Bias Intimidation. N.J.S.A. 2C:16l(e) precludes meeg with an offensgor
attanpt to commit an offese, in Chapters 11 through 18 of Title 2C, or with the
following offenses: false reportto law enforcement (N.J.S.A. 2C:23;
harassment (N.J.S.A. 2C:38); prohibited weapons and devices (N.J.S.A. 2€:39
3); possession of a weapoorfan unlawful purposeN(J.SA. 2C:394); and
unlawful possession of a @apon (N.J.S.A. 2C:39). Note: L. 2020,c. 73
(effective Aug. 31, 2020addedN.J.S.A. 2C:2& to the Ist of offenses with which
N.J.S.A. 2C:161 may not merge

10. Leader of a Cargo Theft Network, Repeat Offende. N.J.S.A. 2C:20
2.4(a)(2) precludes merger with the crime of robbery. N.J.S.A. 2240)
precludes merger "with the cowtion for any offexsewhich is the object of the
conspiracy."

11. Leader of Organized Retail Theft Enterprise. N.J.S.A. 2C:2011.2
prohibits the offense from merging with any offense that is the object of the
conspiracy.

12. Use of a Juvenile in Thef of an Automobile. N.J.SA. 2C:2017(a)
prohibits merger with the offense of auto theft.

13. Leader of Auto Theft Traffickin g Network. N.J.S.A. 2C:26018 prohibits
the offense from merging with any offense that is the object of the conspiracy.

14. Computer Theft. N.J.SA. 2C:20-25(h) provides tat the conviction shall
not merge with a cometion under any subsection of N&JA. 2C:2025 (computer
theft), with a conviction under N.J.S.A. 2C:3Q (wrongful access, disclosure of
information), or witha canspiracy or #enpt tocommit either offense

15. False Use of Personal Identification N.J.S.A. 2C:2117.2(b) prohibis
merger with another conviction under this statute or any other statute.
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16. Financial Facilitation of Criminal Activity. N.J.SA. 2C:2127(c)
precludes merger "with the anwviction of any other offense constitutinget
criminal activity involved or fom which the property was derived, and a
conviction of any offense constituting the criminal activity involved or from which
the prgerty was daved shal not merge with a conction of an offense defined
in" N.J.S.A. 2C21-25 (financial facilitation otriminal activity).

17. Leader of a Child Pornography Network. N.J.S.A. 2C:24.1(d) (effective
Feb. 1, 2018provides thata caviction of leade of a child pornography eork
shall not merge with the conviction fany offense which is the object the
conspiracy."

18. Use of a Juvenile to Commit a Crime.N.J.S.A. 2C:249(c) prohibits merger
with the underlying offers

19. Witness Tampeing. N.J.S.A. 2C:28(e) prohibits merger with "an offense
that was tk subject of the official proceedjor investigation.”

20. Official Deprivation of Civil Rights. N.J.S.A. 2C:386(c) precludes merger
with any other criminal flense.

21. Pattern of Official Misconduct. N.J.S.A. 2C:307(b) provides that the
conviction "shall not merge with a conviotn of official misconduct, official
deprivation of civil rights, or any other criminal offense."

22. Solicitation of Street Garg Members. N.J.SA. 2C:33-28(g) provides that
the conviction shall not merge with another e@tion under this statute, nor thi

"a conviction for any criminal offense that the actor committed while involved in
criminal street gang related activity."

23. Leader of a DogFighting Network. N.J.S.A. 2C33-32(c) (effective Aug.

10, 2015) provideshat the conviction "shall not mezgvith the conviction for any
offense, nor shall such other conviction merge with a conviction under this section,
which is theobjed of the conpiracy."

24. Leader of a Narwmtics Trafficking Network. N.J.S.A. 2C:383 precludes
merger with any offensihat is the object of the conspiracy.

25. Booby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A.
2C:354.1(e) pohibits the convitton from merging with a convitton for any drug
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offense in Chapter 35 of fle 2C, or a conspiracy or attentptcommit a Chapter
35 offense.

26. Employing a Juvenile in a Drug Distribution Scheme. N.J.S.A. 2C:35%
provides that theonviction shall ot mergewith a conviction fora violation of
N.J.S.A. 2C:383 (leader of necotics trafficking network), N.$A. 2C:354
(maintaining or operating a CDS production facility), N.J.S.A. 2&35
(manufacturing, distributing or dispensingGDS), or N.J.S.A.2C:359 (strict
liability for drug induced death).

27. Manufacturing, Distributing or Dispensing a Controlled Dangerous
Substance on School Property. N.J.S.A. 2C:35/(c) precludes the conviction
from merging with a conviction under NSIA. 2C:355 (marufaduring,
distributing or dipensing a CDS) or N.J.S.A. 2C:85employinga juvenile in a
drug distributionscheme).

28. Drug Distribution w ithin 500 Feet of Public Property. N.J.S.A. 2C:35
7.1(c) precludes merger with a convictiomderN.J.S.A. 2C:3-5 (manuacturing,
distributing or dispensing CDS), or N.J.S.A. 2C:85enploying a juvenile in a
drug distrbution scheme).

29. Drug Induced Death. N.J.S.A. 2C:38(d) precludes merger "with a
conviction for leader of narcotics tfeking network, maintaining or operating a
contolled dangerous substance production fagilitpr for unlawfully
manufacturing distributing, dispensing or possessing with intent to manufacture,
distribute or dispense the controlled dangerous substanoenoolled substace
analay which resulted in #adeath.”

30. Terrorism. N.J.S.A. 2C:38(f) precludes merger with any othafense.

31 Possession of a Bump Stock or Trigger Crank. N.J.S.A. 2C:393(l)
(effective Jan. 16, 2018prohibits the court rbm merging a coniction for
knowing possessionfoa bump stock or trigger crank with a cortien for
possession of an assaliltearm (N.J.S.A. 2C:39(f)) or madine gun (N.J.S.A.
2C:395(a)).

32. Possession of a Weaporudng a Drug or Bias Crime. N.J.S.A 2C:39
4.1(0 prohibits merger with any ahe following offenses:

1 Leader of a narcats trafficking network (N.J.S.A2C.35-3);
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1 Maintaining or operating a drug production facility (N.J.S.A. 2E435
9 Manufacturing or distributing drugs (N.J.S.2C35-5);

1 Manufactuing and dispensing Gamma yHroxybutyrate (N.J.S.A.
2C:355.2);

1 Manufaduring and dispensing Flunitrazep#&N.J.S.A. 2C:355.3);
1 Employing a juvenile in a drug distribution scheme (N.J.S.A. 26)35
1 Possession of drugs on or neahod property (NJ.SA. 2C:357);

9 Distribution or possession of drugs on public propertyJ(S.A. 2C:35
7.1);

1 Possession, istribution, or manufacturing imitation drugs (N.J.S.A.
2C:3511); and

9 Bias intimidation (N.J.S.A. 2C:16).

33. Purchasing Rrearm Parts to Manufacture a Firearm without a Serial
Number. Pursuant to N.J.S.A. 2C:3K) (effective Nov. 8, 2018)a convction

for purchasing or obtainingrearm parts to manufacture a firearm without a serial
number "shall not merge with a contitm for any othercriminal offense and the
courtshall impose separate sentences."

34. Certain Persons Prohibited from Possgsng a Firearm and Enticing
Another to Transfer a Firearm. Pursuant to N.J.S.A. 2C:38(a)(5) (effective

July 16, 2019 it is a cime for a pesonwho is disqualified from pssessing a
firearmto entice or solicit anber to transfer or assign a fireato the disqualified
person, and this crime shall not merge with a conviction for any other criminal
offense.

35. Leader of Firearms Trafficking Network. N.J.S.A. 2C:3916 prohibits
merger with any offense that istlobject of the conspiracy.
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C. Standards Regarding Merger: Case Law

1. Merger Described. Merger prohibits a defendant from being punished more
than once dr asingle wrongading. State v. Tate216 N.J.300, 302 (2013)State

v. Davis 68 N.J. 69/77-81 (1975). Under the New Jeys€onstitution, the right
derives from "double jeopardy, substantive due process, or some other legal tenet."
State v. Davis68 N.J 69, 77 (19%). Accord State v. Diaz 144 N.J. 628, 637
(1996). See alsdtate v. Tate216 N.J. 300, 36R3 (2013) ("meger implicates a
defendant's substantive constitutional rights," has "sentencing ramifications," and
"has a measurable impach dhe criminal stgma that attaches to a conviale
defendant"). Under the Federal Constitutipthe right falls within the prabition
against double jeopardystate v. Dillihay 127 N.J. 42, 448 (1992).

2. The Federal Blockburger Test. Under thesameelementstest set forth in
Blockburger v. Unted States 284 U.S. 299, 304 (1932pbne offense will not
merge into anothdf it requires poof of an element or fact,that the other offense
does not requireRutledge v. United State$17 U.S. 292297-98 (1996) State v.
Miles, 229 N.J. 83, 92 (2017Yhis test mirrors the standard set forth in N.J.S.A.
2C:1-8(a), which ar Caurt has crittized as"mechanical." State v Truglia 97
N.J. 513, 520 (1984).

3. The New JerseyDavis Standard. Unde the test set forth iGtate v. Davis68

N.J. 69, 78 (1975) ni determining whether a defendant may be punished for two
convidions, a court musfirst dcetermine whether thedgislature intended to create
separate offeres. Ifit did, thenthe court musdecide whether the offenses are so
similar that conviction for both is nonetheless prohibited by the Constitutgoat

81. The court shouldemgdoy a "flexible approach"hat considers the elements of
the crime andhe facts of the case "attended tgnsiderations of fairness and
fulfillment of reasonable expectations.Ibid. (internal quotation omitted).The
court mustcorsiderthe following, in addtion to any other revant circumstances:
“the time and place oéach purported violation"; whethéhe proof for each
offense is the same; "whether one act was an integral part of a larger scheme or
episode; the intent of theccued; and the anseuenes of the criminal stadards
transgressed."State v. Davis68 N.J 69, 81 (1975). The weight thaty factor
receives "depend][s] on the circumstances of the particular cése."

Note: The recent decision iBtate v. Mies may affect theted for determining
merger isues In Miles, the Supreme Couradopted tk Blockburger same

elements testor purposes of resolving double jeopardy issued merger issues
This was a change from the previous approach, wbatsideed whether two
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offenses had the same elementsdawhether the evidence to prove the two ofemn
was the same. State v. Miles 229 N.J. 83, 9896 (2017). See alsoState v.
Yoskowitz, 116 N.J. 679, 691 (19849gxplaining that a defendant could not be
tried twice if the seondoffense had the same elemt® as the first, or if the second
offense rquired proof of the same evidencelNo published decision addresses
whetherthe Miles double jeopardy decisiorffacts mergeanalysis which, unlike
double jeoprdyanalysis, inelves a satute,N.J.S.A. 2C:18(a)(1)

4. Legislative Authority to Impose Multiple Punishments. Under fedeal law,

the Legislature may impose multiple punishments for one offense, so long as it
clearly expresses its intention to da 9dissouri v. Huter, 459 U.S. 359, 36&%9
(1983. The New Jersey Supreme Court has notroeted “"whether or to what
extentNew Jersey's constitutional guarantee affords greater protectidtate v.
Dillihay, 127 N.J. 42, 448 (1992) (citingState v Chuchdale Leasig, 115 NJ.

83, 108 (1989)).But in Davis, the Court said that if the Legiature did "no more
than simply aply different labels to what is in fact the same charge, it would
plainly exceed its authority.'ld. at 80. In a later decisn the Court saidhatthis
proposition expresseth more restrictive view of legislative powethan that
authorized by the Uted States Supreme Court Hunter State v. Churchdale
Leasing 115 N.J. 83, 123 (1989).

5. Greater Offenses Do Not Merge."No crime of graterdegee or culpability
canmerge into one of lesser degree or culpabilitState v. Hammond231 N.J.
Suyoer. 535 (App. Div. 1989) Accord State v. Dillihay 127 N.J. 42, 4%0 (1992);
State v. Battle256N.J. Super. 268283 (App. Div. 1992).

6. Mandatory Penalties. "[M]andatory penalties attelant upon a lesser charge"
survive mergerand must be included in the sentence on the greater off&tate
v. Frank 445 N.J. Super. 98, 109 (App. Div. 2016)oing State vBaunann 340
N.J. Super. 557 (Bp. Div. 2001) in holding that anandatory pnalty for a motor
vehicle violaton survived merggr See alsdState v. Wade169 N.J. 302, 303
(2001) (driving while intoxicated)State v. Dillihay 127 N.J. 2, 55 (1992) (drug
distribution ina school zone)State v. Connell208 N.J. Super. 688, 696 (App.
Div. 1986) (the Graves Act).

7. The Harshest Sentence Must@&Imposed. When dfenses nerge, the court
must mpose "the more severe aspects of the semtiEmoeach offense.'State v.
Rohinson 439 N.J. Super. 196, 200 (App. Div. 2014) (imposing the maximum
term on the conviction that merged and the parole iliii term on the
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conviction that survived merge¢o impose the most severe sentenceaiddd by
the two convictions)

8. Merger of the General wth the Specific. Convictions for lewdness and
endangering the welfare of a child merge when the bdsikeoconviction r
endangering the welfare of ahild is the same as the facts that esthldésvdness.
State v. Hackettl66N.J. 66, 77 (2001).

9. Additional Element. Aggravated arson and first degree arfamhire do not
merge becausearson for hire requires anaddtiond element of offeringor
accepting payment to start a fir&tatev. Allison, 208 N.J. Supe®, 2425 (App.
Div. 1985).

10. Separate Culpable Harm. Similar crimes will not merge when they involve
separate culpable harmstae v. Sotq 385 NJ. Super.257, 26465 (App. Div.
2006) (drug possession within 1000 feetacdchool and unlawful possessidnao
firearm while committing a drug offense do not merd@tgate v. Walker385 N.J.
Super.388, 40911 (App. Div.2006) (maintaing a structurewithin which drugs
are sold anghossession of drugs with intent to distrialo not merge).

11. Different Protected Interests. Aggravated sexual assault of a child,
(N.J.S.A. 2C:14(a)(1)) and child endangerment (N.J.S.A. 2cG424) do not
merge beausethe statutes protect diffent interests State v. Miller 108N.J. 112,
118 (1987)

12. Different Elements. Aggravated assault (N.J.S.A. 2C:1tb)(1) and (4))
and mssesion of a hadgun with the purpose of using unlawfully against
another (N.J.S.A. 2C:39(a)) do not merge because thenmsnts of the crimes
differ. State v. Truglia97 N.J. 513, 521 (1984).

13. Separate Victims. Aggravated assault convictiomsll not merge whe the
defendant harmed separatetims. State v. Lewis223 N.J. Supefl45, 152 (App.
Div. 1988).

14. Congpiracy and Preparatory Offenses. When the only purpose of the
conspiracy or preparatory offense was to commit the substantiees® the
convidions will merge. State v. Graow, 102 N.J. 133, 147 (1986%tate v.
Hardison 99 N.J. 379, 3881 (1985).
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15. Broader and Independent Purpose. A weapons offense will not merge
with a substantive offense when the evidence suppontsliad that the prpo<e in
possessing the weapavas broader than, or independent of, the psepof the
substantive crime, antthe jury charge did not limit the defendant's purpose to the
commission of the substantive crim8&tate v. Diaz144 N.J. 628636-37 (1996).

An exampleis when a defendant &s a weapon to commit a robbery and also to
frighten victims. Ibid. The purpsein possessing the weapon exceeds the intent to
commit a robbery, thus the two convictions do not merdpgd. Accord Statev.

Tate, 216 N.J.300, 302 (2013) (explaining tha"a conviction for thirddegree
possessionfaa weapon for an unlawful purposaist merge with a conviction for
first-degree aggravated manslaughter when the evidence does not support the
existence of anodr udawful purpo® for posession of the weapon'State v.
Best 70 N.J. 56, 6®%7 (1976) (nerging a conviction for possessioha weapon
with a robbery conviction).

16. Motor Vehicle Offenses. Title 39 motor vehicle violations "“fall within the
generc cakegory of pety offenses that do not fit witln the Code's definition of a
lesserincludedcriminal offense.” State v. Frak, 445 N.J. Super. 98, 108 (App.
Div. 2016) (quotingState v. Stantgnl76 N.J. 75, 98 (2003)). However, when
motor vehicle ofénsesare consolidtedwith indictable offensesof purposes of
trial, it is appropriate forhe court to merge a motor vehickolation with a
criminal conviction. Ibid.

17. Verdicts. When the verdict does not answer whether the defendant possessed
a wepon with a prpose boader than that needad commit the substantive
offense, the coudhould not merge the weapons offe unless: (1) the indictment
charged possession of a "weapon with a broader unlawful purpose, either generally
or specificaly, than using theveamn td' commit the substante offense; (2) the
evidence supports a fintj of broader purpose; (3) the geinstructed the jury on

the difference between possession with the specific unlawful purpose to commit
the substantive crimend a broader unlaful purpcse; and (4) the verdic
"express[es] the jury's conclusion that tdefendant had a broader unlawful
purpose.” State v. Diaz144 N.J. 628, 639 (1996).

18. Special Verdict Form. When a defendant is charged with felony murder
andmore than onéelony that resulted in the mder, the court should ask the jury
to desigmte on a special verdict form whidelony or felonies constitute the
predicate crime.State v. Hil] 182 N.J. 532, 548 (2005). f'the jury design&es
more than one felony, . . the trial court at sentencing is to mergelyothe
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predicate felony that seh imotion the chain of events leading to the murdiee
first-in-time' predicate felonyinto the felony murder conviction.Ibid.

19. Ambiguity Resolhed in Defendant's Favo. "Where one set of facts would
support meager and another not, and neithke tharge to the jury nor the verdict
gives any clue as to which set of facts the jury chose, the convictions should
merge." State v Bull, 268 NJ.Super 504, 516 (App. Div1993)

20. Jury charge. If the jury charge instructed that the purpose in pcEsg@s
weapon waso use itagainst a victim inlte substantive offense, then the weapons
offense must merge with the substaatoffense, even if the evidence could have
supported a separate unlawful purpose for the weapons off€tete. v. Diaz144
N.J. 638, 641 (1996)

21. Possession and Distribubn Convictions. A conviction for possessioof a
controlled dangerous substan(N.J.S.A. 2C:3510) will not merge with a
conviction for distribution of a controlled dangerous substance (N.J.S.A.-&L:35
if the "core condct" and 'mental element6f the offenses is differentf the two
are not diferent, thenthe offense will merge. State v. Davis68 N.J.69, 8283
(1975) (distinguishingState v. Booker86 N.J. Super. 175, 17/8 (App. Div.
1965)). See abo Statev. Miller, 237 N.J. 15, 34-35 (2019 (fourth degree
possession of child pornogray did notmerged with second desg distribution of
child pornography becausthe periods in which defendant possessed and
distributed the materialid not coirtide, and the mateal defendant possessed was
nat limited tothe computer files that he digktated).

22. Drug Distribution and Distribution in a School Zone. While N.J.S.A.
2C:357 precludes merger of distributiamthin-a-schootzone with a N.J.3.
2C.35-5 distritution corviction, subjecting alefendant to punishment under both
statutes wuld violate principles of doublgeopardy because N.J.S.A. 2C:85
does not require proof of any additional eleme8tate v. Dillihay 127 N.J. 42,

45, 51 (192); State v. Braa, 127 NJ. 64, 67 (1992). Taeomply with double
jeopardy principles, &N.JS.A. 2C:357 offense may merge thi another drug
offense, so long as the "period of parole ineligibility mandated by Section 7 is
preserved."State v. Dillihay 127 N.J. 42, 54 1992; State v. Branal127 N.J.64,

67 (1992).

23. Drug Distribution and Distribution on Public Property. The same
rationale applies to the astierger provion of N.J.S.A. 2C35-7.1 (precluding
merger of aconviction for distributing within 500 feetf a public housing facility,
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public park, or public building with a conviction under N.J.S.A. 2C53%drug
distribution), or N.J.S.A. 2C:36 (employing a juveie to distributedrugs)). State

v. Gregory 336 N.J. Super. 601, 607 (App. Div. 2001) (mexgia third degree
conviction undeiN.J.S.A. 2C:3% into a second degree conviction under N.J.S.A.
2C:357.1), State v Parker 335 N.J. Super. 415, 420 (App. DRO0O) (holding
that a "third degre conviction under N.J.S.A. 2C:3b should have merged into"
the defendant's N.J.S.A. 2C:351 second degree conviction, withe NJ.S.A.
2C:357 mandabry minimum term's swiving merger).

24. Drug Induced Death andDrug Distribution. Although thearti-merger
provision of N.J.S.A. 2C:38 (drug induced death) explicitly prohibits merger into
a conviction under N.J.S.A. 2G3(a) (drug distibution), a Section 5 offenseilv
merge into a Section 9 offense if thenweis arise out of the same trangact State

v. Maldonadg 137 N.J. 536, 5884 (1994).

25. Drug Induced Death and Distribution within a School Zone. These two
offenses (N.J.S.A2C359 and N.J.S.A. 2C:35) do not merge because they
require differenproofs. State v. Maldonadd 37 NJ. 536, 582 (1994).

26. Possession of a Weaponuding a Drug Crime. N.J.S.A. 2C:3%.1(d)
(precluding merger of a convictidor possession o& weaponwhile committing

certan drug offenses with the underlying drug weamion), does not violate
principles of due process and double jeopardy under either the Federal or State
Constitution. State v. Martinez387 N.J. Superl29, 142-46 (App. Div. 20006);

State v. Soto (11)385 N.J. SupeR57, 26166 (App. Div.2006)

27. Booby Traps during Drug Distribution or Manufacturing. N.J.S.A.
2C:354.1(e) (precluding merger of a conviction for using booby traps in
connection with dug manufacturingor dstribution with a drug ofnse) does not
violate a defendant's right aflue process or protection agaimsiuble jeopardy
under either the Federal or State Constituti@tate v. Walker385 N.J. Super.
388, 40811 (App. Div.2006).

28. Penalties and Assesmsients. The court maynot impose penalties and
assessments on a mged conviction. State v. Francis341 N.J. Super. 67, 69
(App. Div. 2001)

29. Merged Crimes Are Not Extinguished. Because merger does not
extinguish the conviain on the lesser charge, if therwiction on the greater
charge is reversed on appdhk State may request the court to impose sentence on
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the lesser offens@stead of retryirg the deéndant on the greateffense. State v.
Pennington 273 N.J. Super289 (App. Div.1994). This priniple also applies

where the State retries the defendant on the greater offense and the jury acquits the
defendant of that offees State v. Becham, 399 NJ. Super. 268, 2756 (Law

Div. 2007)

30. Merged Offenses and Drug Court Eligibility. An offense thaprecludesa
sentence ofdrugcout speciatprobaton, pursiant to N.J.S.A. 2C:384(b),
survives merger and renders a defemndiagligible for special probationState v.
Ancrum, 449 N.J. Super. 526, 540 (App. Divcertif. denied 231 N.J. 2222017
(reversing a sentenaef special pobaton becausdhe defendcant committed an
aggraated assaylt The merged offense is notteguished for purposes of
determning speciabprobation eligibility. Ibid.

31. Merger Is Inapplicable to Charges. Convictions merger; charges do not.
Statev. Martin, 335 N.J. Syper. 447, 450 (App. @i 2001) Thus, the court may
not merge a charged offense into an offense to which the defendant gudads
Ibid. For a disaussion on the differax®@ between merger andultiplicity of
charges(i.e. charging multiplecounts ofthe same offensethen the defendant's
conductsupports a conviction for only one coyrgeeState v. HiltWhite, 456 N.J.
Supe. 1, 6-9 (App. Dv. 2018), certif. denied237N.J.188(2019)

32. lllegal Sentence. "[T]he failure to merge convictiongalts in an illegal
sentence for which there is no procedural time limit for correction,” because
merger implicates a defendantibstantive st@ @nsttutional rights. Stae v.
Romerg 191 NJ. 59, 80 (2007).

33. Plea Agreements.
(@) Waiver. A defendant may waive the right to merger in a plea

agreement.State v. Crawley149 N.J. 310, 319 (19%7State v. Trugh, 97
N.J. 513, 5224 (1984).

(b) Information at Plea Entry. "[W]here the ultimate resolution of the
merger issue is uncertain, aidy plea need nonecessaly be overturned
when a trial court fails to inform a defendariicaut the possibility of merger
beause such a failure does not misinform the defendant about his potential
sentence."State v. Crawley149 N.J. 310, 3167 (199).
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V. IMPRISO NMENT

In deciding whether tompose a term of imprisonment, the court mfisdt
consider whether the offens® subject to the presumption of imprisonment or the
presumption of noiimprisonment (see section A). If the court decidasfoose a
sentenceof imprisonment, the court mudet a term within the ordinary range
applicable to the offense (see section Bhless the court decides to downgrade the
offense (see Chapter | on sentencing procedure) or to impose an extended term (see
Chapte VIII on extenda tems). The location oincarceration depends upon the
length of thesentence (see section C(4)). B@tutory rules and case law relating

to imprisonment, see sections C and D, respectively.

A. Presumptions in Favor of and against Imprisonment:. Statutory
Provisions

1. Statutory Authority on the Presumption of Imprisonment. N.J.S.A. 2C:44

1(d) provides that the court shall impose a sentence of imprisonment on a
defendant convicted of: (1) a first degree crime; (2)carse@degree crime(3) a

third degree crime if th court finds (a) the defendant is involved arganized
criminal activity, (b)the offense involved an act of domestic violence in the
presence of a child under sixteen years of age, or (c) the offen$ecthan act of
domestc violence and "the defenda committed at least one act of domestic
violence on more than one occasioN:.J.S.A. 2C:441(a)(15); or (4) a third
degree crime of auto theft or unlawful taking of an auto if the defendant "has
previousy bee convicted beitheroffense,” N.J.S.A. 2@4-1(d).

An Exception to the Presumption & Imprisonment. The court need ro
Impose a sentence of imprisonment on a defendant subject to the
presumption of imprisonment if the court concludes, "havimgneto the
charater and ondition of the deferaht, . . . that his [or her] imprisonment
would be a serious injustice which ewvides the need to deter such conduct
by others." N.J.S.A. 2C:42(d).

2. Statutory Authority on the Presumption of NonIimprisonment. N.J.S.A
2C:44-1(e) instructs: "Theaurt shall deal with a person convicted ofaffense
other than a crime of thérst or second degree, who has not previously been
convicted of an offense, without imposing a sentence of imprisonmdass
havng regard tothe natue and circumstancesf the offense and the history,
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character andcondition of the defendant, it isf the opinion that his [or her]
imprisonment is necessary for the protection of the public under the criteria set
forth" in N.JS.A.2C:441(a) theaggrarating factors).

3. Offenses to which the Presumption of Norlm prisonment Does Not Apply.

The pesumption of noAimprisonment does not apply if the court finds that (a) the
defendant is involved in organized criminal actiyithe offense inelved anact of
domestic violene in the presence of a child under sixteearyg of age, the offense
involvedanact of domestic violence and "the defendant committed at least one act

of domestic violence on more than one occasion," MJ.&C:44-1(a)(15) or (b)
the defendant committeany of the following third degree crimes.ghN6.A. 2C:44

1(e)):
1 Third degeetheft of a motor vehicle (N.J.S.A. 2C:2),
9 Third degree eluding (N.J.S.A. 2C:29;
9 Strict liability vehicular homicidéN.J.S.A. 2C:115.3);

9 Third degree using a fasgovernment document (N.J.S.A. 2C:21
2.1(c))

9 Third degree distributing, mafacturing, or possessing an item
containing personal identifying information of another person
(N.J.S.A. 2C:2117.3(b));

1 Third orfourth degredias inimidation (N.J.S.A. 2€16-1);

1 Third degree assault (N.J.S.A. 2€:1(b)(12));

1 Third degree knowinlg leaving the scene of an accident that results
in serious bodily injury to another person (N.J.S.A. 2€11D);

1 Third or fouth degree gang cmindity (N.J.S.A. 2C:329); a

1 Third or fourth degree promotion of orgaad street crime (N.J.S.A.
2C:3330).
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The following offenses also provide that the presumption of- non
imprisonment shall not apply:

9 Leaving the scene of a doay accident (N.JB.A 2C11-5.2(a));

9 Strict liability vehicular homicide (N.J.S.A. 2C:HL3(b)) (effective
July 21, 2017);

1 A first offense of third degree interference with the custody of a child
(N.J.S.A. 2C:134(a));

9 Possession of 100 or more iteohsprting the sedal explatation or
abuse of achild (Note that the court may make an exaept if
"imprisonment would be a geus injustice which overrides the need
to deter such conduct by others" (N.J.S.A. 2&A84)(5)(b));

9 Corrupting or influencig a pry (N.J.S.A.2C:29-8(c));

9 Pattern of offical misconduct, first time offender (N.J.S.2C:30
7(b)); and

1 Enhanced sentee for drug distribution to a minor or a pregnant
female (N.J.S.A. 2C:3B).

B. Ordinary Terms of Imprisonment: Statutory Pro visions

1. Statuory Authority for Ordinary Terms of Imprisonment. The Code
classifies crires into four degrees (first throudourth). N.J.S.A. 2C:43(a). If

the Code is silent on the degree of crime, or if the offense is designated a
misdemeanor hien he crime is ae d thefourth degree. N.J.S.A. 2C:43a). A

high misdemeanor is a cravof the third degree. N.J.S.AC23-1(b).

N.J.S.A. 2C:4%(a) sets forth the following ordinary terms of imprisonment for
first through fourth degree crimewhile N.J.S.A. Z:43-8 provides for disorderly
persons and petty digterly persons offense:

1 First degree crime: betweemtand twenty years;
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9 Second degree crime: between five and ten years;

9 Third degree crime: between three and five years;

1 Foutth deggree crime:notto exceed eighteen months;

9 Disorderly persons f#nse: a term not toxeeed six months; and

9 Petty disoderly persons offense: a term not to exceed thirty days.

2. Enhanced Ordinary Terms for Certain Offenses. The following dfenses
have enharedordinary terms.

(@) Murder. A murder convidbn requires one of théollowing two
sentencesunless e defendant is a juvenilesho was tried as an aduin
which case the defendant shall be sentenced under N.J.S.A-Z26)(1 to
a term betwee thirty years and life imprisonment with a thiyear period
of parole in&gibility , N.J.S.A. 2C:113(b)(5) (effective July 21, 2017)

(1) Thirty-Year Minimum. A defendant must serve between thirty
years to life imprisonment fdfirst degree muter with a thirty-year
period of parole ineligibility N.J.S.A. 2C:143(b)(1). The thirtyyear
minimum term also applies to a conviction for an attempt or
conspiracy to murder five or more persons. N.J.S.A.-2Cab.

(2) Life without Parole. If the following circumstances apply, the
defendant "shall & sentenced" to life iprisonment without the
possibility of parole:

() The victim was a law enforcement officer murdered while
performing official duties or because of his or hédficoal
status, NJ.SA. 2C:11-3(b)(2); or

(i) The victim was lesshineighteeryears oldand the murder
was carried out durg a sexual assault (N.J.S.A. 2G2}or

criminal sexual contact (N.J.S.A. 2C:B¥ N.J.S.A. 2C:11

3(b)(3)a) (effective July21, 2017 Note: under the former

version of N.J.S.A. 2C:13(b)(3)(a)the victim had to be ks

than fourteen years oldyr
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(ii) The defendant purposely or knowingly caused the death,
or serious bodily injury resulting in death, "by his her own
conduwct,” or procured he mmmission of the offense by the
payment or proms of payment of somethg of pecuniary
value,or solicited the commission of the offense as a leader of a
narcotics trafficking networlgr committed a crime of terrorism
during which amurder occurred,and a jury finds beyond a
reasonable doubt that any the twelve aggravatm factors
listed in N.J.S.A. 2C:1-B(b)(4), are applicable. N.J.S.A.
2C:113(b)(4).

(b) First Degree Aggravated Manslaughter: between ten and thirty years
(N.J.S.A 2C:1%4(c)).

(c) Kidnapping in the First Degree:

(1) Victim Is Sixteen Years of Aye or Older: between fifteen and
thirty years. N.J.S.A. 2C:13(c)(1).

(2) Victim Is Less han Sixteen Years Old: twentyfive years
without parole eligibiliy, or a term betwen wenty-five years and life
imprisonment with a pafe ineligibility periad of twentyfive years,

if: (a) hedefendant subjected the victim to a sexual assault (N.J.S.A.
2C:142), a criminal sexual contact (N.J.S.A. 2G3y% or child
endangerment (N.B.A 2C24-4) or (b) the defendant sold or
deliveredthe victim for pecunigy gain, and the sale did not letadthe
victim's return to a parent or guardian. N.J.S.A. 2€2@3(2).

(d) Human Trafficking: twenty years without paroleligibility, or a
prison tem between twenty years and life with a paraieligibility period
of twenty years. N.J.S.A. 2C:4Rd).

(e) Aggravated Sexual Assault of a Victim under Age Thirteen: a
prison term between twenfiwve years and life with agrole ineligibility
period of twentyfive years. N.J.S.A. 2C:1%(a). However, N.J.S.A.
2C:14-2(d) authorizes the State to tigte a plea agreement, in the interest
of the victim,with a prison term and parole bar of at least fifteen years.

For the Atorney General'guidelines on plea negotiations under this statute,
see the Uniform Plea Negation Guidelines to Implementhe Jessica
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Lunsford Act (May 29, 2014), available at
https://lwww.state.nj.us/Ips/dcj/agguide.htm.

()  Carjacking: betweenten and thirty yeas with afive year period of
parole ineligibility. N.J.S.A. 2C:18(b).

(g) Bias Intimidation: where the oderlying crime is a crime of the first
degree, between fifteen and thirty years. N.J.S.A. 2C(tH

(h) Unauthorized Acts & a Nuclear Electric Generaing Plant:
between fifteen and thirty year N.J.S.A. 2C:1-7.

(i) Gang Criminality: where the oderlying crime is a crime of first
degree, between fifteen and thirty years. N.J.S.A. 2C%B).

() Promoting Organized Steet Crime: between ffteen and thirty
years. N.J.S.A. 2C:330(b).

(k) Leader of a Narcotics Trafficking Network: life imprisonment
with a twentyfive-year period of parole ineligibility. N.J.S.A. 2C:35
(Note that pursuant to N.J.S.A. 2C:33, the Sate may waivehis entanced
term. See Chapter XIV on drug offemaentencing for furthrediscussion.)

()  Drug Distribution to a Minor or a Pregnant Female: 'twice the
term of imprisonment, fine and penalty . . . authorized or required to be
imposd by any provison d Title 2. N.J.S.A. 2C:38. (Note that
pursuanto N.J.S.A. 2C:38.2,the State may waive this enhand¢edn. See
Chapter XIV on drug offender sentencing for further discussion.)

(m) Terrorism:

(1) Death Does Not Resultthirty years withouparle digibility, or
a term between thirty yearma life imprisonment wh a parole
ineligibility period d thirty years. N.J.S.A. 2C:33(b)(1).

(2) Death Results: life imprisonment without parole. N.J.S.A.
2C:382(b)(2).

(n) Producing or Possesing Chamical Weapons, Biological Agents, or
Nuclear or Radiological Devices:
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(1) Death Does Not Resultthirty years without parole eligibility, or
a term of years between thirty years and life imprisonment with a
parole ineligibilty period of thity years.N.J.S.A. 2C:38(a)(1).

(2) Death Reslis: life imprisonmentwithout parole. N.J.S.A.
2C:383(a)(2).

C. Standards Relating to Imprisonment: Statutory Provisions

1. Guilty Pleas and Failure to Plead May Not Be Consa&ted in Deciding
Whether to Impose a Prison Term. Pursuant tiN.J.S.A.2C:441(c)(1), the cod
may not consider a plea of gwilor a failure to plead guilty in deciding whether to
withhold or impose a sentence of imprisonment.

2. The Court Must Considea the RealTime Consequences of
Incarceration. N.J.S.A. 2C:441(c)(2) instructs: "When impaosg a sentence of
imprisonment thecourt shall consider the defendant's eligibility for release under
the law governing parole, including time credits awardedgyamtto Title 30 of

the Revised Statutes, in determining the appraeri@rm of imprisonmerit

3. Presumptive Terms Eliminaed. The Code used to require the court to
impose presumptive terms set forth in N.J.S.A. 2€@% unless the aggravating
andmitigating factorsvarantal a longer or shorter term. $8tate v. Naile 1, 184

N.J. 458, 487 4005), the Court declared this practice unconstitutional under the
Sixth Amendment. See section D of this chapter for furtlseuesion.

4. Satutory Authority for Places of Imprisonment. N.J.SA. 2C:4310(a) to (c)
provides for the following placesf incarceration based on the length of the
sentence:

(@) Terms of One Year or Longer. Unless the court imposes an
indeterminge tem pursuantd the yowng adult offender statute (N.J.S.A.
2C:435), and except as providan N.J.S.A. 2C:43.0(b) below, ivhen a
person is sentenced to imprisonment for any term of 1 year or greater, the
court shall commit him [or her] to the custodiythe Commissioer d the
Department of Corrections for the term a$ ljor her] sentence dnuntil
released in accordance tlaw."
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(b) Terms Not Exceeding Eighteen Months.A defendant sentenced to
imprisonment for a term not exceeding eighteen nonthyserve the the
at a ounty penitentiary or workhouse.

(c) TermsLess han One Year. A defendant sentenced to one yealess

shall serve the term at "the common jail of the county, the county workhouse
or the county penitentiary . . . In counes ofthe first chsshaving a
workhouse or penitentiary, however, rentence exceeding 6 ntbs shall

be to the common jail adhe county."

5. Place of Imprisonment Based pon the Aggregate SentenceFor purposes

of deciding the location of imprisonmg the court shalaggregde the length of
the sentence. N.J.S.A. 213:10(d).

D. Standads Relating to Imprisonment: Cas Law

1. Deciding Whether a Presumption Is Applicable.The first step in imposing a
term of incarceration is to determine \iner the presumptin d incarceration
(N.J.S.A. 2C:441(d)) is applicale. Sate v. Riveral24 N.J. 122, 12586 (1991).
The presumptions for and against incarceration are notdlisive. For example,
a secondime offendercharged withthird or fourth degree crimes is generally not
subjet¢ to either presumption State v. Maurer438 N.J. Suped02, 411 (App.
Div. 2014); State v. Devlin 234 N.J. Supeb45, 555 (App. Div1989) Accord
State v. Crawford379 N.J. Super. 250, 259 (App. Div. 2005) (exmlag that
neitherpresimption applied because the "defendant was coediof three fourth
degee crimes but he was not a fitshe offender").

2. When Neither Presumption Applies. Where neither presumption applies, the
court must weigh the aggravagi ard mitigating factors © determine whether
incarceration is approjate. State v. Baylassl14 N.J. 169, 173 (1989).

3. The Presumption of Imprisonment and Plea Agreements. When a
defendant pleads guilty to a first or second degree crime, thenggen of
imprisommentappies even if the plea agreement can be caadtas providing that
the defendant would be sentencedifafor a crime of a lesser degreétate v.
O'Connor 105 N.J. 399, 40605 (1987). The presumpti's applicability is
detemined by the offense for which the defendantonvicted.bid.
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4. Overcoming the Presumption of Imprisonment, the Serious Injustice
Exception. "The 'serious injustice' exception to the presumption of imprisonment
applies oty in 'truly extraordinary and unanticipated circumstances.State v.
Jabbour118 N.J. 1, {1990) (quotingState v. Roth95N.J. 334, 358 (1984)). To
satisfy the standard, the defendant should show that he or she is "idiosyncratic."
State v. Jarbatil14N.J. 394, 48 (1989). SeeState v. E.R.273 N.J. Super. 262,
274-75 (App. Div. 1994)uncontradicted prognosis of imminent death within six
months due to AIDSelated disease cormigutes ‘ldiosyncratic” situation). The

court must Bo consider "the gratyi of the offense with respect the peculiar

facts of a case to determine how paramount deterrence will be in the [sentencing]
equation." State v. Eversl75 NJ. 35, 395 (2008

(a) Clear and Convincing Evidence. The courtshould determine whethe
there is "clear and convincingvidence that there are relevant mitigating
factors present to an extraordinary degree and, if so, whether cumulatively,
they sogreaty exceed anyaggavaing factors that imprisonment would
constitie a serious injusticeverriding the need for deterrenteState v.
Evers 175 N.J. 355, 3994 (2003).

(b) Mitigating Factors Preponderate and FirstTime Offenders. The
court s notjustified in finding the presumption of imprisonment overcome
on the basis that the ngfating factors preponderate an@ ttefendant is a
first-time offender. State v. Eversl175 N.J. 355, 388 (2003). Rather, these
are reasons to downgrade a seo&eg impose a sgerce atthe low end of
the sentencing rangdbid. Accord State v. Lebra357 NJ. Super. 500, 511
(App. Div. 2003).

(c) Hardship. A defendant's finding incarceration difficult and the
hardship that will cone to his or her &mily are not sufficient reasons to
overcome the presnption of imprisonmenand the need for deterrence.
Stae v. Jabbour118 N.J. 1, 8 (1990%tate v. Johnsori18 N.J. 10, 1-419
(1990) This istrue even if the deferaaht is a police officer who migliace
peculiar hardship in prisonState v. Corso355 N.J. Super518, 52829
(App. Div. 2002)

(d) Court's Disagreement with the Verdict. Disagreement with a jury
verdict cannot justify a finding of "serious injustice” so as to overcome the
presumptionof incarceration. Stae v. Cooke 345 N.J. Supe#80, 43990
(App. Div. 2001)
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(e) Discretionary Finding. The court's findingthat the presumptin in
favor of imprisonment has been overcome is sciitionary finding tha
does not render a sentence iegState v. ThomasA59 N.J. Super426,
43435 (App. Div. 2019) Thus, the State may not challenge the decision on
appeal.ld. at 435.

5. Overcoming the Presumption of Nonlmprisonment. To overcome the
presumptionof nonimprisonment, "the senteimg court must be persuaded by a
standard that is higher than 'clear and convincing' evidence that incarceration is
necessary." Stae v. Gardner113 N.J. 510, 51718 (1989). An elementfahe

crime cannot be an aggravajifactor, and general deterrence alone is insufficient

to overcome the presumptioid. at 517-20.

6. EnharcedOrdinary Terms and Cruel and Unusual Punishment.

(@) Leader of a Drug Trafficking Network Life Imprison ment. The
requirement that a leader of a narcotics trafficking network serve an ordinary
term of life imprisonment with twentfive years of parie ineligibility
(N.J.S.A. 2C:383) does not constita cruel and unusual pishment. State

v. Kadonsky 288 N.J. Supenl, 45 (App. Div.1996).

(b) Carjacking. The enhanced imprisonment range of tenhicyt years
with afive yea period of parole ineligibility for carjackg (N.J.S.A. 2C:15
2) does not constitute cruel and undspunishment. State v. Zadoyar?90
N.J. Super. 280, 286 (App. Div. 199@tate v. Williams 289 N.J. Super.
611,617-18 (App. Div.1996)

(c) Life without Parole for Juvenile Offenders. "[T]he Eighth
Amendmentforbids a sentenng sheme that mandates life in prison
without possillity of parole for jusenile offenders."Miller v. Alabama,

US. , 132 S. CR455, 2469(2012). See alsoMontgomery V.
Louisiana UsS. ,  ,136 S. Ctl8, 734(2016) (ruling thatMill er
v. Alabama applies retroactively). The Miller rule "applies with ecal
strength to a sentence thathe practical equivalent of life without parole."
State v. Zuber227N.J. 422, 447, cert. denied US.  138S.Ct 152
(2017). "The foaus d a juvenilds sentencing hearing belongs on tkal
time consequencesf the aggregate sentencdlo tha end, judges must
evaluate théMliller factors when they sentence a juvenile to a lengthy period
of parole ineligibility for a mgle offense.” Id. at 447.

51



7. Presumption of Imprisonment and Spt Sentences. Where tle presumption

of imprisonment apps and the facts present no basis to overcome the
presumption, the court may not impose a "split sentence" (a probationanyiterm

a jail termas acondtion of probation, N.J.S.A. 2C:43(b)(2)). State v. O'Connor
105 N.J 399, 41011 (1987). The jail term in a split sentence is a condition of
probation and does not equate to imprisonment fqogeesof the presmption of
imprisonment.lbid.

8. Presumption of Nm-Imprisonment and Split Sentences. Where the
presumptio of nonrimprisonment applies and the facts present no basis to
overcome the presumption, the court may impose a split serdepabation with

a jal term. State v. Hartye105 N.J. 411, 4189 (1987)

9. Periodic Service of a Repeat DWI OffendeMandatory Term. "[A] third or
subsequent DWI ftender is ineligble for periodic service of the mandatory 180
day setence"” required by NS.A. 39:450(a)(3). State v. Aniamg, 455 N.J.
Super.365 368 (App. Div. 2018)

10. Prior Record. When considering a defendant's prior record, an "offense”
includes disorderlypersonsand petty disorderly persons offens&dtate v. Battle

256 N.J. 8per.268, 285 (App. Div1992) Statev. Kates 185 N.J.Super. 26,
227-28 (Law Div. 1982) A prior uncounseled conviction for a nonindictable
offense is not an offense for purposes of enhanced senter8iatg v. Garcial8

N.J. Super. 386, 389 (Law Div. 1982)
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V. PROBATION, SPLIT SENTENCES AND SUSPENDED SENTENCES

In certain cases, the sentencing coury nmapose a sentercof probation, a split
sentence, or a suspended sane (see sections A@&RL). If the defendant violates

a term of the sentence, the court must resentence the defendant on the original
charge and must impose a sentence for any \oldtiat constitute anoffense

(see sections B and C).

A.  Probation, Split Sentences and &pended Sentences: _ Statutory
Provisions

1. Statutory Authority for Probation. N.J.S.A. 2C:42(b)(2) provides that a
court may impose a sentence of probatexept as providd n N.JS.A. 2C:43
2(g). N.J.S.A. 2C:42(g) prohbits the court from impsing probation for any of
the offerses enumerated iN.J.S.A. 2C:4%.4(a) (parole supervision for life)
(Note that pursuant td. 2017 c. 141 andL. 2017 c. 333 N.JS.A. 2C:436.4(9
includes N.J.S.A. 2C:24(b)(5)(a), N.J.S.A. 2Q4-4(b)(5)(b)(i), (i) and (iii)
(child endangerment) dnN.J.S.A. 2C:244.1 (leader of a child pornography
network:

1 Aggravated sexual assault (N.J.S.A. 2C2(4));

1 Sexual assau(N.JS.A. 2C:142(b) o (c));

9 Aggravated criminal sexual contact (KBJA. 2C:143(a));

1 Kidnapping (N.J.S.A. 2C:13(c)(2));

1 Endangering the welfare of a child (N.J.S.A. 2G44), N.J.S.A. 2C:24
4(b)(3)andN.J.S.A. 2C:244(b)(5)(b)(i) or (ii)) (N.J.SA. 2C:24-4(b)(4),
N.J.S.A. 2C:244(b)(5)(a)and N.J.S.A. 2C:24(b)(5)b)(iil) on motion
by the State)

1 Leader of a child powgraphy network (NJ.S.A. 2C:244.1 on motion by
the States)

1 Luring (N.J.S.A. 2C:13®); or
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9 A violation of a special sentencef community superision for life
(N.J.S.A. 2C:43%.4(d)).

2. Duration of Probation. A period of probation shall be "not lefisan 1 year
nor more than 5 years." N.J.S.A. 2G2@).

3. Statutory Authority for a Split Sentence. N.J.S.A. 2C:42(b)(2) provides

that he @urt may impose aa condition of probation a terof incarceration. Tk

type of probation is commonleferred to as a split sentence. If the defendant was
convicted of a crime, the jail term may not exceed 364 days. N.J.S.A3-2C:
2(b)(2). If the ddendant was convicted of a disorderly personseaffe, the jail
term maynot exceed 90 daygbid.

4. Statutory Authority for a Suspended Sentence. N.J.S.A. 2C:42(b)
authorizes the court to suspend a sentence.

Duration of a Suspended Sentene. Purswant toN.J.S.A. 2C:482(a), a
suspended segrice shall not "excedtie maximum term which could have
been imposed or more than 5 years whichever is lesser."

5. Offenses hat Preclude Suspension of Sentence and Noncustodial Tes.

(@) Luring or Enticing a Child. N.J.S.A. 2C:13%(f) prohibits tle court

from suspendin@ sentence and from imposing anagstodial term against
anyone convicted of luring or enticing a child. N.J.S.A. 265(® and (e)

have the same requirement fepeat offendes (subsedion (d)) and persons
with certain prior cowmictions (subsection J#

(b) Luring an Adult. N.JSA. 2C:137(f) prohibits the court from
suspending a sentence and from imposing a noncustodial term for luring an
adult. N.JS.A. 2C:137(d) ard (¢ haw the same requirement for repeat
offenders (subsection (d)) and psons with certain prior convicis
(subsection (e)).

(c) Sexual Assault or Criminal Sexual Contact. N.J.S.A. 2C:146
prohibits the court from suspendinge@nence and impging a nacustodial
term if the defendant has a prioonviction for sexuahssault or criminal
sexual contact
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(d) Arson. N.J.S.A. 2C:171(e) prohibits the court from suspending a
sentence or imposing a noncustodial term if the defehdommitted
agglavaed ason of a health care facility or physiciawfice. N.J.S.A.
2C:17-1(g) prohibits a court from suspding sentence or imposing a
noncustodial term if the targeted structure was a place of worship.

(e) Leader of a Cargo TheftNetwork. N.J.S.A.2C:20-2.4(e) prohibits

the court from imposing a nouastodial sentence anflom suspending
sentence for a send or subsequent offense of leader of a cargo theft
network.

()  Theft from a Cargo Carrier. N.J.S.A. 2C:22.6(c) prohibitsthe

court from inposng anoncustodial sentence and from suspendimgesee
against a persoconvicted of a second or subseqguaffense of theft from a
cargo carrier.

(g) Child Endangerment. N.J.S.A. 2C:24(b)(5)(b) requires the court
impose a tan ofimprisonmentf the defendant possessed 100 or more items
depictng the sexual exploitan or abuse of a child "unlessawng regard

to the character and condition of the defendant, it is of the opinion that
imprisonment would be a serious injustiwhich overrideghe needto deter
such conduct by others."

(h) Drug Tampering. N.J.S.A. Z:40-17(c) prohibits the court fro
suspending the sentence or imposing a noncustodial term on a health care
professional or agent who "knowingly tampers wittoareic, drug or bod
produwct.”

6. Authorized Conditions of Probation and Suspended Sentees. N.J.S.A.
2C:451(a) providesthat the court may place "such reasonable conditions" on a
probation sentence or a suspended sentence "as it deems necessamg that"
the ceferdant "will lead a lawabiding life." Authorizedconditions include,
N.JS.A. 2C:451(b) to (g):

1 Supporthg dependents;

1 Continued employment;

1 Medical or psychiatric treatment;
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9 Vocational training or course of study;

1 Maintaining certan residence;

1 Refraining from frequenting certain places;

9 Refraining fom possessing a weapon;

1 Maintaining residence within tharisdiction;

1 Regularly reporting to a probation officer;

1 Allowing access to the defendant's home;

1 Payment of a fine, fee, assasentand restitubn;

1 Conmmunity service;

1 Restricted internet acceaad computer examinate; and

1 Any other condition reasably related to rehabilitation.
7. Imposing Sentence in the Context of Multiple Offensesrlhe following rules
apply when impsing sentence fomultiple offenses or when the defendant is
serving asentence for anotheffense at the time of sentencing.

(@) Probation Prohibited in Certain Cases. N.J.S.A. 2C:445(f)

instructs that when a court imposes sentence on a defendans alheady

servng asenence for an offense "committed prior to #oemer offense,”

the caurt may not impose a term of prdlmm, "except as authorized by
N.J.S.A. 2C:422(b)(2)" (the split sentence provision). N.J.S.A. 2C:44

5(f)(1).

(b) Concurrent and ConsecutiveTerms. "Multiple periods of suspension
or probationshall run consecutivelyunless the court" orders othes&i
N.J.S.A. 2C:445(f)(2).

(i) Sentence of One Year or More. When a sentence of
Imprisonment in excess of one year is ire@o,the service bsuch
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sentence shall satisfy a suspended sentencanother count or prior
suspended sentence or sentenceratation, unless the suspended
sentence or probation has been violated in which case any
imprisonment for the violation shaftun cnsecutively. N.J.SA.
2C:445(H)(3).

(i) Sentence of One Yeaor Less. "When a setence

of imprisonment of one yeaor less is imposed, the
period of a suspended sentence on another count or a
prior suspended sentence or sentence to probdtiah s
run during tke peiod of such imprisonment, unless the
suspended entence or probation kabeen violated in
which case anymprisonment for the violation shall run
consecutively." N.J.S.A. 2C:43(f)(4).

8. Moadifications of Probation and Suspendedsentence. On appication of a
probation officer or the defendant, an d@s own initiative, he court may modify

the terms of pbation or a sentence suspension and may add conditions to the
sentence. N.J.S.A. 2C4Xb). "The court shall eliminate amgqurement that
Imposes arunreasonable burden on the defendahiit.

9. Extension ofProbation and Suspended Sentencelf the defendant has not
satisfied a fine, penalty, or restitution at the end of the probationary or suspended
sentence termhe caurt may exted the semence for an additional period not to
exceeda period authorized by.J.S.A. 2C:42(a). N.J.S.A. 25-2(c).

10. Discharge of Probation and Suspended Sentencén application of the
defendant or a probation officer, or on @&n initiative, the ourt may discharge
the defendant from probatiorr @ suspended sententa any time." N.J.S.A.
2C:452(a).

B. Violation of a Term of Probation or of a Suspended Sentence: Statutory
Provisions

1. Statutory Authority for Summons, Arrest and Detertion. N.J.S.A. 2C:45

3(a)(1) provides that at @riime during a term aéentence suspension or probation

the court may summons the defendant to appear before it or issue a warrant for the
defendant's arrest. N.J.S.A. 2G3@)(2) dows a probationofficer @ peace
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officer to arrest the defendant watlt a warrant upon prable cause that the
defendant vidted a term of sentence suspension or probation.

(@) Hearing. N.J.S.A. 2C:45% instructs that the defendant must receive
written notice of he \olation charges and must be provided a hearing a
which he or she "shlahave the right to hear and comtert the evidence
against him [or her], to offer evidence in his [or her] defense, and to be
represented by counsel." The doaray hold the deéndant without bail
pending decision on the chargd$.J.S.A. 2C:483(a)(3)

(b) Tolling Pending Disposition of the Charges. The probation or
suspension period is tolled pending disposition of the violation charges.
N.J.S.A. 2C:453(¢). In the eventhe ourtfinds no violation of probation,

the periodwill be deemed not tadid. 1bid.

2. Revocation of Pobation or Sentence Suspensionlf the court finds "that the
defendant has inexcusably failed to comply with a substantiairesgent imposed
as a onditon of' probation or sentence suspension,ifothe defendant is
convicted of another offense, thewb"may revoke the suspension or probation
and sentence or resentence the defendant." N.J.S.A.-3@&X8). However,
“[n]o revoation of suspnson orprobation shall be based on failure to @afne

or make restitubn, unless the failure was willfti 1bid.

3. Resentencing the Initial Offenseln resentencing the initial offense, the court
may impose "any sentence thaight have beenmposed aiginally.”" N.J.S.A.
2C:453(b).

4. Credit for Time Served. Pursuant to N.J.S.A. 2C:4%(e), ifthe court imposes

a term of incarceration as a condition of probation or sentence suspension, "[t]he
term of imprisonment ... shal be treatedas @rt d the sentence, and in the event

of a sentece of imprisonment upoihe revocation of probation, thierm of
imprisonment served hereunder shall be credited toward service of such
subsequent sentence."

5. Sentencing on the NewOffense Where the Court Does Not Revoke
Probation or Sentence Suspensio N.J.S.A. 2C:445(g) provides: "When a
defendant is@nvicted of an offense committed while under suspension of sentence
or on probation and such suspension or probation is nokedyahe following

rules aply.
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(@) Imprisonment in Excess of One Yea Where the court impses
Imprisonment in excess of oyear, the new sentence "shall not satisfy the
prior suspended sentence or sentence to probation, unless the court
determines dterwise at the tira ofsenencing.” N.J.S.A. 2C:45(9)(1).

(b) Impri sonment of One Year orLess. Where the court imposes a
term of imprisonment of one year or less, "the period of the suspension or
probation shall not run during the period of such isgmmnent." N.J.SA.
2C:445(9)(2).

(c) Imposition of another Term of Probation or Sentence 8spension.
Where the court imposeanother suspended term or period of probation,
"the period of such suspension or probation shall run concurrently with or
congcutiely to the emanderof the prior periods, as the court determsine

at the time of sentee.” N.J.S.A. 2C:44%(g)(3).

C. Probation and Suspended Sentences: Case Law

1. The Difference Rtween Probation and Suspended Sentence."The
difference baveensuspensionrad probaton is that probation places the defendant
under the supervision othe County Probation Office andomnally carries a
requirement to report to that office periodically whereas suspension is ordinarily
without such supervision."Stae v. Malave 249 N.J. Super.559, 56364 (App.

Div. 1991) "In esence, suspension of position of sentence is tantamouot
‘unsupervised' or 'nereporting' probation. It is less onerous than probation."
State v. Cullen351 N.J. Super. 505, 508pp. Div. 2002).

2. Sugpended Sentence!'A court may suspend thenposition of a sentenamly
after first determining tha non-custodial sentence is authorized and appropriate.”
State v. Riveral24 N.J. 122, 126 (1991).

3. Reasons for a Suspeled Sntence. "As a practical matter, a sentencing court
may postpondhe imposition of sentee for certain reasons such agaoiing
information about the defendant or to permit a defendant to comply with a plea
agreement, for example, by cooperatinghwihe prosecutiorand testfying in
another matter. Sentence, howevishall be imposed wibut unreasonable
delay." Statev. Riverg 124 N.J. 122, 126 (1991) (quotiRg 3:21-4(a)).
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4. Aggravating and Mitigating Factors and Prdation. The court must weigh
the aggravating and mitigating factors set forth in N.J.S.A. 2€tf) and (b) in
deciding whether to impose a term of probatid@tatev. Baylass 114 N.J. 169,
174 (1989)

5. Senencing on Multiple Offenses, Probation and Imprisonment. "When a
defendant is sentenced for more than one offense, . . .A.26:445(f)(1)
prohbits the court from imposing both a sentencepajbation and a sentemof
imprisonment, except as autimed by N.J.S.A. 2C:42(b)(2)" (split sentence).
State v. Crawford 379 N.J. Super. 250, 259 (App. Div. 2005)ursuan to
N.J.S.A. 2C:42(b)(2), the courtmay mpose an aggregatergenceof 360 daysn
jail with a statutoly mandated parole bar of 360 dajdlowed by a term of
probation. State v. Chavara N.J. Super. __, (App. Div. 2020)(slip op.
at9-10).

6. Conditions of Probation. The court maympose as a condition of probation
a requirement that is not expressly authorized by N.J.S.A. 2G5 conditions
of probatia), & long as e cordition "substantially relate[s] to an appropriate
penological and rehabilitative objectiVveand "is not uduly restrictive of' a
defendant's liberty. State v. Krueger241 N.J. Super. 244, 255 (App. Div.
1990). The cadtion must end with the probationary terial. at 25%.

7. Resentencing &er a Violation of Probation or Suspended Sentence.

(a) Right of Allocution. The defendant has the right to speak on his or her

own behalf at resentencirm aviolation d probation. State v. Lavoy259
N.J. Super. 594, 5989 (App. Div. 1992.

(b) Considerations in Resentencing, theBaylass Standard. When

resettencing a dfendant after a violation of probation or a suspended

sentence, # court considerBow the vidation affects he weight accorded
to the mitigating factors identified at the initial sentencing heariBigte v.
Baylass 114 N.J. 169, 1781989, State v.Molina, 114 N.J. 181, 1885

(1989) State v. Hannigan408 N.J. Super. 388, 391 (App. Div. 2009)
(applying theBaylassstandard to a violation of a suspended sergeerm).
The court may not find any new aggravating factors, anchdty not usehe
violation of probation asa basis to impse consecutive terms State v.
Baylass 114 N.J. 169, 1488 (1989). In weighing the mitigating factors,
the court may considehe defendang amerability to probation, including
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the ability to lad a lawabiding life and the likelihoodhat the defendd
will respond to probationary treatmend. at176-77.

(c) Downgrading. A downgrade to one degree lower, pursuant to
N.J.S.A 2C:441(f)(2), does not survive a violation of probatiorgtatev.
Frank 280 N.J. Super26, 40 (App. Dv. 1999. In resentenaig, the court
must reweigh the aggravating and mitigating factors fouatdthe inital
sentencing hearing in @lon to the prbaion violation. Ibid.

(d) Sentence Modification and the No Early Release ActWhere the
court modified, pursuant tRule 3:21-10, a secoth degee robbery
conviction to probation, and the detlamt subse@ntly violated probation,
on resentencing theourt had to impose a period of parole ineligibility
mandated by the No Early Release A@tate v. Kearns393 N.J Supe.
107, 116011 (App. Div. 2007).

(e) Generally Parole Ineligbility Should Not Be Imposed on
Resentencing. A parole disqualifier should not ordinarily be imposed when
resentencing a defendant after algatoon violation since, at the original
sentencing, the mitigating fams weighedn favor of probation. Statev.
Baylass 114 N.J. 169, 178 (1989).

) Credit for Time Served. A defendant receives credit against a
sentene for a probatio violation for time served in jail as a condition of
probation andor time served on parole lfowing releasdrom jail. State v.
Rosado 131 N.J. 423, 4288 (1993) (explaining that parole is the legal
equivalent of imprisonment for pomsesof determning aedit under
N.J.S.A. 2C:45l(e) (formerly N.J.S.A2C:451(d)); State v. Mercadante
299 NJ. Super. 522433-32 (App. Div. 1997). "[T]he credit is to be applied
against the aggregate term, and not against [a] Legislatively reqpareg
ineligibility term of incarceration." State v. Mercadante?99 N.J. Super.
522, 533 (App. Div. 1997).However, the Coursaid, " [w]e perceive a
different result if, in fact, there was no ability to credit parole time against
the base term becausd the expiratn of too great a portion of the
aggregate term to permfull credit for the time served on pae." Id. at
534.

(g) Young Adult Offender Sentencing. The Baylassguidelines applicable
to ordinary sentences "are not wholly applicalite’ayoung adultoffender
indeterminate sentence because unlike orgisantenceshe purpose of a
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young adultoffender sentese is to rehabilitate, not to punishState v.
Hannigan 408 N.J. Super. 388, 393 (App. Div. 2009).
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VI. AGGRAVATING AND MITI GATIN G FACTORS

In seting a term of imprisonment, the court must gagively wegh the
aggravating and mitigeng factors seforth in N.J.S.A. 2C:44.(a) and (b) (see
section A). The term of imprisonment should be proportional to the weight
assigned d the factors. Sections B through D discuss case law regarding the
factors.

A. The Aggravating and Mitigating Factors: Stdutory Provisions

1. The Statute Listing Aggravating Factors. Pursuant tdN.J.S.A. 2C:441(a),
“the court shall consider thillowing aggr&ating circumstances” in imposing
sentence

(1) The "rature and ccumstances of the offenseficathe defendatstrole in
the offense, including whether the defendant committed it "in an especially
heinous, cruel, or depraved manner";

(2) The"gravity ard serousness of harm" to the victim, "including whethe

or not thedefendant knew or reasonaldiiould have knen that the victim

of the offense was particularly vulnerable or incapable of resistance due to
advanced age, ihealth, or exeme youth, or vas for any other reason
substantially incapable of exasing normé& physical or mental power of
resistance;

(3) The risk of reoffending;
(4) Whether the defendant violated public trust;
(5) Whether the defendant was involved in orgashizéme;

(6) The "defendant's prior criminal record and the seriousnet the
offenses”;

(7) Whether the defedant committedhe offense for payment;

(8) Whether the defendant committed the offense against a law enforcement
officer, a public servant,ra Ports offigal;
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(9) The "need for deterring the defendant arekst from wolating the law";

(10) Whetter the offense nvolved fraud against the state or a state
department;

(11) Whether imposition of a fine, penalty or order of restitution alone
would be perceied asa "cost of doing business";

(12) Whether the dendant knewor should have known the i was
disabledor 60 years of age or older; and

(13) Whether the defendant usestalen vehicle during the crime;

(14) Whether the offengavolved an acbf domestic violence, as defined in
N.J.S.A. 2C:2519(g, in the pesence of a child under 16ays of age; and

(15) Whether the offense involved an act of domestic violence, as defined in
N.J.S.A. 2C:2519(a), "and the defendant committatl least one dcof
domestic violence on more than one occasion."

2. The Statute Listing Mitigating Factors. N.J.S.A. 2C:441(b) providesthat
the court "may" considdghe following mitigating factors imposing sentence

(1) The defendant "neitheaasedor threagéned frious harm®;

(2) The defendant "did not contelage that hs [or her] conduct would caes
or threaten seous harm”;

(3) The defendant "acted under a strong provocation”;

(4) "[S]ubstantial grounds" tend to "excuse or justify theferdant's
condua™;

(5) The victim "induced or facilitated" the cren

(6) The defendant compensated the twnit or will partcipate in
community service;

(7) The defendant lacks a history of delinquency or criminal activity;
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(8) The defendant's conduwas the resulof crcumstances unlikely to
recur;

(9) The defenddfs characte and attitude indicate an likelihood of
reoffending;

(10) The defendant "is particularly likely to respond" to probation;

(11) Imprisonment "would entail excessive d&hipto” the déendart or his
or her dependents;

(12) The defendantooperated vih law enforcement; and
(13) The defendant si a youthful offender and "was substantially

influenced by" a more mature person.

B. Aqgravating Factors: Case Law

1. Naure of the Offense. "[A]ggravating factor one must be premised upon
factors indeprdent of the elements of th&ime and firmly grounded in the
record." State v. Fuente®17 N.J. 57, 63 (20145ee alsétate v. O'Donnell117
N.J. 210, 21718 (1989) facta one applied in a manslaughter case because the
defendant intentinally inflicted pain and suffering in ddion to causig death;
State v. Locane454 N.J. Super. 98, 123! (App. Div.) (the trial court erred in
failing to find factor one in relatn toa vehicula homicide where the defendant's
reckless driving wenbeyond thatequired to prove the crimgertif. denied 235
N.J. 457(2018) State v. Sotp340 N.J. Sper. 47, 7172 (App. Div. 2001)factor
one applied in an aggravated manslauglated felony mude casse were the
defendant brutally and viciously atted the vitm); State v. Mara 253 N.J.
Super.204, 214(App. Div. 1992) (in an aggravated assault case, factor one applied
based on the victim's serious and excessive injuries).

(a) Quantity Basead Offenses. The court may find aggravating one for a
quantity basd crime where the defendantoeedingly satied the quantity
required for the crime State v. Varona242 N.J. Super. 474, @®1 (App.

Div. 1990) (factor one applied mdrug case wherthe defendant possessed
seven times the amount of @ate neededo establish the crimepbtat v.
Taylor, 226N.J. Super. 441, 453 883 (App. Div. 1988) (factor one applied in
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2.

a child sexual assault case where the victim was four yedise@use the
crime orly required the child to be less than thirteegate v. Hery, 418
N.J. Super. 481, 488 .aw Div. 2010)(aggravating factor one applied in a
drunk driving case where the defendant's blood alcohol concentradisn
.30).

(b) Harm to Non-Victims. As pat of the nature and circumstances of the
offense(aggravatig factor one), the court magonsider harm aged to a
nonvictim of the crime for which the defendant is being senten&tdte v.
Lawless 214 N.J. 594, 615 (20135eealsoState v. Bger, 221 N.J. Super.

387, 40506 (App. Div. 1987) (whexr the defenant was convicted of
murder,a weapons offeres and a number of other offenses, the murder
victim's death established a basis to find factor one for the weapons offense
becaise @ausing dedtwasnot an element of that offense).

(c) Child Pornography. Because a wide range of condwpalifies as
child pornography under N.J.S.A. 2C:24 the trial court correctly
considered the extreme youth of the children depicted in rttagesthe
defendrt possessed and distributed, as welltlas"extraordnary brutaity
depicted" in the imagesState v. Miller 237N.J. 15, 31 (2019).

Gravity and Seriousness of Harm When considering the harm a

defendant caused for purposes of@wating facte two, N.J.S.A. 2C: 441(a)(2) a
court should engage m"pragmatt assessment of the thitya of harm inflicted” t

the victim of the crime for whiclthe court is imposing sentencétate v. Carey
168 N.J. 413, 426 (2001) Defendants who purposely or recklessly inflict
substantial harnshouldreceive more severe sentencés. at £26. See als@tate

V. Locane 454 N.J. Super. 98, 12App. Div.) (the trial court erred in failm to
find factor two in relation to an assault by auto where the vistinmjuries
exceeded those necessary gtablish the cme), certif. denieg 235 N.J. 457
(2018)

Vulnerability. The "vulnerability” referred to in aggravating factor two,
N.J.S.A.2C:4-1(a)(2),is notlimited to the intrinsic condition of the victim

it includes any reason that renders thietim substanglly incapable of
resistance.State v. O'Donnell117 N.J. 210, 2389 (1989)(finding factor
two in an official misconduct case where a police officer restrained the
victim and endered him unable to resibe officer's asault); State v. Krusge
105 N.J. 354, 3683 (1987) (finding factor two in a murder case where the
defendant used a baseball tmtit an unarnedvictim in the head)State v.
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3.

Faucette439 N.J. Sugr. 241, 27ZApp. Div. 2015) (factor twapplied in a
robbery case where the victim was the sole employee of a gas station at
night).

Risk of Reoffending. "A court's findings onhe rsk of reoffenseshould

'involve determinations that go beyond #mple findng of a criminal history and
include an evaiaion and judgment about the individual in light of his or her
history." State v. Locane454 N.J. Super. 9825 (App. Div.) (quaing Statev.
Thomas 188 N.J. 137, 153 (2006 pertif. denied235N.J.457(2018)

(@) Denial of Respasibility. The ddendant's denial of responsibility
supports a finding under aggravating factor three that the defendant is at risk
of reoffendng. State v. @rey, 168 N.J. 413, 427 (2001)

(b) Lack of Prior Record. The ourt may find tlat a defendant poses a risk

of reoffending even though the defendant has no prior rec&tte v.
Varong 242 N.J. Super. 47491 (App. Div. 1990) (factor three applied in a
drug distribution casbecause thdefendant's possession of/er times the
amount of cocaine needed to establish the crime "“[c]learly" suggested that he
"had access to large amounts of drugs and wouldulitt again’).

(c) Conduct in Excess of hat Required for the Crime. In a drug ase, the

court may find a ris of re-offensebased on the defendant's possessing an
amount of drugs that far exceeded the amount needed to establish the crime.
State v. Thmas 188 N.J. 13, 14042 (2006);State v. Varona242 N.J.
Super. 474491 (1990). Similarly, in a drunk drivng case, the defdant's
excessive drunkenness may support finding a risk of reoffending, even if the
defendant has taken steps to rehabiliteesdf or himsdf. State v. Locang
454N.J. SupeB8, 125 App. Div.), certif. denied 235N.J.457(2018).

(d) Failure to Appear at Sentencing. The defendant's failure to appear at
the sentencing hearing may be relevanth@risk of reoffendingand te
need fordeterence. State v. Subin222 N.J. Sper. 227, 2340 (App.
Div.), 111 N.J. 580 (288).

(e) Rehabilitative Efforts. A defendant's posdrrest rehabilitative efforts
"have to be weighed against the criminaktbry, and inclae, when
possible, objective information in the recorsuch as theoffense
circumstances."Stae v. Locange454 N.J. Super98, 125(App. Div.) (trial

court erred in rejecting factor three on the basis of the defendant's
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rehabilitativeefforts where the dfendant drove with a blood alcohol level
nearly thredgimes the lgal limit), certif. denied235N.J.457(2018).

4. Seriousness of the Offense and Public Trust. Depreciat[ing] the
seriousness of the defendant's offense," N.J.S.AM442TGa)(4), de& only with
violations of public trust under Chapte2 and 30, pbreaches of a position of
trust or confidene State v. Mosch214 N.J. Super. 457, 463 (App. Div. 19386)

5. Organized Crime. The "organized cminal activity" apect of aggravating
factor five, N.J.S.A. 2C:44(a)(5), applies if there is proof that the defendant is
involved in such actity, even thouf the offenses for which he or she has been
convicted lave no relabnship to that activity. State v. Merling 208 N.J. Super.
247, 259 (Law Div. 1984 xff'd in part, vacated in part on other groun238 N.J.
Super.147 (App. Div. 1985)

6. Prior Criminal Record.

(a) Driving while under the Influence (DWI). Prior convictions for DWI
may not beconsidered an aggravating facunder N.J.&. 2C:441(a)(6)
(prior criminal record) because DWI does not constitute an "offense" under
N.J.S.A. 2C:114(k). However, theymay be considexd as part of the
defendant's overall personal histor8tate v. lawless 423 N.J. Super. 293,
305 (App. Div. 11), aff'd, 214 N.J. 594 (2013%tate v. Radziwjl235 N.J.
Super. 557, 5756 (App. Div. 1989)aff'd 0.b, 121 N.J. 527 (199).

(b) Juvenile and Driving Records. Although aggravating factaix refers
to a defendant's "prior crimahrecord,” thecourt may consider a defendant's
juvenile record and driving record in assessing that fackate v. Pindale
249 N.J. Super266,288 (App.Div. 1991) Thecourt may also "consider a
juvenile record even if the charges did not result in convictioi&ate v.
Torres 313 N.J. Suer. 129, 162 (Ap. Div. 1998).

7. The Need to Deter.

(a) Lack of Prior Record. In an appropriate case,ettcourt may finda
need to deter (aggravating factor nine) even though the defendant has no
prior record. State v. Fuente®17 N.J. 57, 80 (Z01).
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(b) Degee of Crime. "The need for public safety and deteenncrease
proportionally with the degeeof the offensé State v. Careyl68 N.J. 413,
426 (2001)

(c) Gravity and Harmfulness of the Crime. "[D]emand for deterence
are strengthened in direct proportion to the dyaand harnfulness of the
offense.” Stde v. Fuentes217 N.J. 57, 7879 (2014) (quoting State in
Interest of C.A.H.89 N.J. 326, 337 (198R)

(d) Lack of Remorse. A defendant'sdck d remorse ad corsistent denial
of wrongdoing may establish meedto deterthe defendant from similar
conduct in the futue, N.J.S.A. 2C:441(a)(9). State v. Rivers252 N.J.
Super. 142, 1534 (App. Div. 1991)

(e) Specific and General Deterrence. Aggravating facto nine, N.J.S.A.
2C:44-1(a)(9), includes specific and general deterren&¢ate v. Fuentes
217 N.J. 57, 78 (2014). It requires a qualitatarealysis of therisk d
recidivism based not only on a prior recordf lom an evalation of the
defendant as andividual. Ibid.

(f) Lack of Personal Deterrence. Generally, n the absence of a need for
personal deterrence, the need for generalrcte is lessead State v.
Case 220 N.J. 49, 68 (2014 5tate v. Jdbath 114 NJ. 394, 405 (1989)
See alsétate v. Gardnerd13 N.J. 510, 520 (198%roviding that "general
deterrence alone is insuffemt to overcomethe presumption against
imprisonment”);State v. Powe]l294 N.J. Super. 557, 567 (App. Div. 1996)
(exdaining thatthe need for general detemme alone is ingdficient to
prevent downgrading).

(g) Drunk Driving and General Deterrence. The need for general
deterrence is particularljneanngful where a diunk driver kills one person
andseriou$y injures another. State v. Locang454 N.J. Supe 98, 12627
(App. Div.), certif. denied235N.J.457(2018)

Risk of Recidivism, Prior Record and Need to Deter. Implicit in the

findings on a defendat's risk of reoffending, N.J.S.A. 2C:4%a)(3), the
saiousness ad extent of a defendant's qricriminal recod, N.J.S.A. 2C:44
1(a)(6), and the need to deter defendant and others, N.J.S.A.-P@}9), are
"determinations that go begyd the simple inding of a criminal history and include
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an evaluation red judgmentabout the individual in lighof his or her Istory."
State v. Thomasl88 N.J. 137, 155 (2006)

9. Rehabiitative Efforts, Recidivism and Deterrence. While a déendant's
postcrime rehabilitative effds are relevantonsiderations in imposing sentence,
they do not necessarily negate a risk of reoffending or a need to ckitde v.
Towey, 244 NJ. Supers582 5%4-95 (App. Div. 1990).

10. Cost of Doing Businass. Pursuat to N.J.S.A. 2C:44.(a)(11),a finding thata

fine or other monetary penalty would be perceived as a cost of doing business,
applies only when the sentencing judge is bafamna noncustdial term against a
prison sentence.State v. Dalziel182 N.J. 48, 502 (2005) Hence, unless the
court is beng aked to ovecome the presumption of imprisonment, this factor
shoutl not be usd when sentencing for firshd second degrezimes. lIbid.

11. Aggravating Factors and Codefendants. "Although a defendant may be
vicariously accountable for the crisiehis accompli@ wmmits, he is not
vicariously accountable for aggrdway factos that are not personal to hinstate
V. Roges, 236 N.J. Super. 378, 387 (App. Div. 1988ff'd, 124 N.J. 113 (1991).

C. Mitigating Factors: Case Law

1. Drug Distribution and Serious Harm. Distribution of cocaine may
constitute conducthat causs and threatens serious harsg as to render
inapplicable mitigating factors one, N.J.S.A. 2CG¥B)(1), (defendant did not
cause serious harm), and two N.J.S.A. 2c&@)(2) (defendantdid na
contemplate causing serious harngtate v. Taver, 272 NJ. Super. 414, 4335
(App. Div. 1994)

2. Drunk Driving and Failure to Contemplate Harm. A court may not base a
finding of mitigating factor two (t& defendantlid not contemplate that har her
conduct vould cause or threaten serious harm) on the defendant's drunken state.
State v. Locane454 N.J. Super98, 127-28 (App. Div.), cerif. denied 235 N.J.
457(2018)

3. Strong Provocation. "Strong provocabn” under N.J.S.A. 2C:44(b)(3) refers
to the conduct of the victim towards the actor, not to the defendant's own mental
compulsions.State v. Jasuilewic205 N.J. Supeb58,576 (App.Div. 1985).
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4.  Addiction May Not Excuse Conduct. Drug or alcohol dependency or
intoxication does none@ssarilyestdlish substantial grounds tending to excuse or
justify the defadant's conduct (mitigating ¢eor four). Stae v. Ghertler 114 N.J.
383, 390 (1989)State v.Setze, 268 NJ. Super. 553, 56768 (App. Div. 1993)

5. History of Abuse Perpetrated by the Victim. A history of continuous
physial, sexuf and psychological abuse perpetrated by the victim masgjathe
defendant may be highly relevaint determiningwhether the following mitigating
factors apply: N.J.S.A. 2C:4Y4(b)(2) (defendant did not contemplate the conduct
would cause othreaten seonusharm); N.J.S.A. 2C:441(b)(4) (substantial grounds
tending to ecuse or justify conduct); antl.J.S.A. 2C:441(b)(5) (the victim
induced or facilitated the commission of the crimeState v. Briggs 349 N.J.
Super. 496, 504 (App. Div. 2Q).

6. The Victim's Conduct and Strict Liability Vehicular Homicide. While the
strict liability vehicular homicide statutgN.J.S.A. 2C:1315.3(d)) precludes the
defendant fom presenting the victim'secklessor negligent conduct as an
affirmative defense in the proséicun of the crine, that statute does not preclude
the court from consideringvhetherthe victim's conducinduced or facilitated the
crime (mitigating factor ive, N.J.S.A. 2C44-1(b)(5)) for purposes o§entencing.
State v.PascucGi463N.J. Super203 211-12 (App. Div. 2020)

7. Defendant Will Compensate e Victim. A court mg not find mitigating
factor six(defendant willcompensate the victim) where an insurance policy pays
the victim compensiégon. State v. Locane454 N.J. Super. 9828 App. Div.),
certif. denied 235N.J.457(2018) Thisfactor 5 generally limited t@wases where
the court orders the@efendant to parestitution. lbid.

8. Lack of Prior Record. A court may give mininal weight to a defendant's lack
of a prior record, N.S.A. 2C:441(b)(7), so long as the finding is based oe th
record and is suffiently explained by the courtState v. Sotp340 N.J. Superd?7,
72 (App. Div.2001)

0. Prior Arrests. A court does not abuse its discretiby finding mitigating
factor seven (lack of prior record) when theeshefan has prior areds and no prior
conviction. State v. Rice425 NJ. Super375 382 (App. Div.2012).

10. Specific Deterrerce Negated Where NJ.S.A. 2C:441(b)(8) (conduct was
result of circumstances unlikely to recur), N.J.S.A. 2GH#®)(9) (deéndan is
unlikely to commit another crime), and N.J.S.A. 2CGH®)(10 (defendantis
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likely to respond to probationary treatmeapply, the need faspecific deterrence
Is essentidy negated.Stae v. Briggs 349 N.J. Super. 496, 505 (App. Div. 2002)

11. Medical Condition and Excessive Hrdship. A defendarts medical
condition, establishedby medical eviednce, may support a finding that
imprisonment would entlaexcessive hardsp, N.J.S.A. 2C:441(b)(11), if the
condition is extaordinary, diosyncratic or terminal. State v. M.A, 402 N.J.
Super. 353, 37¥2 (App. Div. 2008).

12. Hardship to the Defendant's Child. "Hardship to children may be a
significantmitigating sentecing factor!' State v. Mirakaj268 N.J. Super. 451
(App. Div. 1993) (remanding for resentencing where tlouit failed to consier
the defendant's claim that hehildren wouldsuffer excessive hardship by her
imprisonment) But seeStat v. Dalzie] 182N.J.494,505 (2005)(the defendant's
imprisonmat would not create gcessive hardship for his childherehe did not
live with the child orprovide financial syport). To afford the fcbr significant
weight, the hardship to the @t must be qualdtively different from the hardship
all children sufér by a paret's incarceration State v. Locane454N.J. Super.98,
12930 (App. Div.), certif. denied235N.J. 457(2018)

13. Confession and Cooperation with Law Enforcement. It is questionable
whether a confession qualifies as cooperation undel.S.A. 2C:4-1(b)(12),
especially where the confessionedonot identify otheperpetrators or assist in
solving other crimes State v. Read397 N.J. Supeb98, 613 (App. Div2008.

14. Youth and Substantial Influence. Youth may be considetlea mitigating
factor if the defendant was "substantially influenced ampther person ma
mature than the defendant,” N.J.S.A. 2GH4#%H)(13) but this fator may not apply
where the juvenile defendah participated in a mmeditated, colthlooded,
executon-style murder State v. Torres313 N.J. Superl29, 162 (App. Div.
1998)

15. Mental Condition and Rejected Insanity Defense.A sentencing cort
may consider a defendant's mental condition in asggsiitigating factors, even if
the jury rejected the defendant's inbpa defense.State v. Nataluk316 N.J. Super.
336, 349 App. Div. 1998)

16. Mitigating Factors Raised by Defendant Must Be Considered The
sentencing court ost consideand issue findings on mitigating factors ralidey
the defendantState v. Case220 N.J. 49, 68 (24). "[M]itigating factors that are
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suggested in the record, or ardlexhto the cours atention, ordinarily should be
considered and eiéin embracedrarejected on the record State v. Blackmo202
N.J. 283, 297 (@10). Those that are "amply bds& the record . . , must be
found." State v. Dalziel 182 N.J. 494504 (2005). But seeState v. Miller 205
N.J. 109, 130 (2011) (agreg with the Aopellate Division's holding that a remand
for clarification is notnecessary when the judge's reastor rejectingmitigating
factors can be deduced from the sentencingrog State v. Beniek, 200 N.J. 601,
609 (2010) (holding that a trimourt need at "explicitly reject each and every
mitigating factor argued by defendant").

D. Case Law Applicable to Both Types of Factors

1. Underlying Policy of the Factors. The pupose of theaggavating and
mitigating factors is "to insure thaentencing 9 individualized without being
arbitrary." State v. Sainz107 N.J 283, 288 (1987) "Careful apptation” of the

factors promotes uniformity in sentencin&tate v. Casady 198 NJ. 165, 17980

(2009).

2. Qualitative Weighing of All Relevant Fadors. The sentencing court
gualitatively, not gantitatively, weighs and analyzefi relevantaggravating and
mitigating factors.Statev. Case 220 N.J49, 65 (2014);State v. Fuente217 N.J.
57, 72 (2@4). "The factos arenot intechangedle on a ondo-one basis. The
proper weight tabe given toeach is a function of its grayitin relation o the
severity of the offense.State v. Roth95 N.J. 334, 368 (1984)

3. Proportionality. "[W]hen the mitigating factors pponderatesentences
will tend toward the dwer end of theange, and when the aggravating factors
preponderate, sentences will tend toward the higher end of the raBtgé v.
Case 220 N.J. 49,64-65 (2014) (quotingState v. Natale J1184 N.J. 458488
(2005))

4. Factors in Equipoise. Wher the aggravatg and mitigating factors are in
equipoise, a term in the middle of the sentencing range will be approp8tte
v. Fuents, 217 N.J. 57,73 (2014); State v. Natale JI184 N.J. 458, 488 (2005)

5. Dauble Counting Prohibited. An element of the oftnse may not be cited as
an aggravating factor to increase punishm@étate v. Fuente®17 N.J. 57, 745
(2014); State vKromphold, 162 N.J. 345, 353 (2000%tak v. Yarbogh, 100 N.J.
627, 633 (1985)asamended b\N.JS.A. 2C:445a. The same prohibition applies
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to mitigating factors. State v. Teat233 N.J.Super. 368, 373 (App. Div. 1989)
(holding that arial judge maynot corsider "strong provocation" as a mitigating
factor where thejury already considered it in rading murder tananslaughter).
State v. Kromphold162 N.J. 345, 356 (200@prohibiting the satencing court
from citing the defendant's level of ixioation asan aggravating factor when a
jury considered thdefendant's excessive intoxication in finding "recklessness" to
convict the defendant of second degree aggravated assault).

(@ NuancedAnalysis. The sentencing court must provide a "nuanced
analysis 6 the defendant's offense, clgagxplained sahat an appellate
court may be certain that" the lower court did not dowlolent the elements

of the offense.State v. Fuerls 217 N.J. 57 76 (2014). See alsdtate v.
Miller, 237 N.J. 15, 3332 (2019) @ffirming the trial court's nuaed
analysis ofthe acts that supported the child endangerment conviction
(N.J.S.A. 2C:244), in light of the wide range of conduct that elitdies the
offense.

(b) Multiple Charges. Where a court sentencea multiplecharges, facts
that establish ements of onelarge may be used to establish aggravating
factors for another charge without violating the rule against double counting.
Stae v.Boyer, 221 N.J. SupeB87, 40506 (App Div. 1987.

(c) Multiple Deaths by Auto. In sentencing a defendant on multiple counts
of death by automobile, the sentencing court may consider agyevadmg
factar the rumber of deaths cause8tate v. Travers229 N.J Super. 14,
154 (App. Div. 1988), andvhether surviving victims sustained injuries,
Statev. Caey, 168 NJ.413 425 (2001)

(d) Possession of an Excessi Amount of Drugs The rule against double
counting is not violated en a courtites as an aggravating circuiaste

the defendnt's having possessed far more drugs than was required to
constitute the crime State v. Ascencio277 N.J. Supei334, 33637 (App.

Div. 1994); State v. Varona242 N.J. Suped74, 49091 (App.Div. 1990)

(e) Multiple Injuries. Multiple lif e-threatening injuries to one victim may
be considered an aggravating factor when only oneHifeatening injury
was requird to satisfy anelemern of the crime. State v. Mara253 N.J.
Super. P4, 214 (Ap. Div. 1992)
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() Injury Inflicted and Not an Element of the Crime. Because a
convidion for attemped murder does not require "injury" to the victim, a
court may cosider the extent of any injury as aggravatingactor. State v.
Noble 398 N.J. Supeb74, 599 (App. Div2008)

6. InconsistentFindings. A court may find aggvating and migating factors

that appear internally inconsistent, so long as the findings are "supported by a
reasoned explanation" and tgndel in compéent, caedible evidence in the
record." State v. Case220 N.J. 49 67 (2014) (holding that whileggravating

factor three (risk defendant will reoffend) "stood as counterpoise" to mitigating
factor seven (no prior record), the two factoaild coexist n acas, so long as

they were based on the evidence§ee alsoState v. Fuentes217 N.J. 57, 63
(2014) (explaimg that "any determination that aggravating factor nine and
mitigating factor eight are applicable to the same case shoulspédically
explained’).

7. Requisite Findings.  "[C]ritical to the ®ntencing pocess and appellate
review is tle need for theentencing court to explain clearly why an aggravating or
mitigating factor presented by the parties was found or rejectedcamthe factos
were balanced to arrive at the sentencétate v. Cag 220 N.J 49, 66 (2014)
(citing State v.Fuentes217 NJ. 57, 73 (2014)). The findings "must be based on
the evidence." State v. Case220 N.J. 49, 64 (2014) (concluding that the
sentecing cout basedits finding of aggravating factor three "not anedible
evidence in the record but appargmn the unfounded assumption that defendant
had pursued minors through the Internet on previous occasions”). "Speculation
and suspicion nat nd infect he senencing process.'State v. Case220 N.J. 49,

64 (2014). T court's "explanation should tlaghly addresshe factors at
issue." State v. Fuente®17 N.J. 57, 73 (2014). Inconsistent and unclear findings
on the factors will regue aremand, gen though a remand may not result in a
lesser sentendhan the oa initially imposed. State v. See, 443 N.J. Sper. 134,

145 (App. Div. 2015)

8. Emphasis on Certain Factors. The sentencing court must "sufficiently
explain its reasofor placing '@rticular emphasis™ on an aggravating fact8tate
v. Case 220N.J. 49, 68 (2014). The courtasso "requiredo explain the weight it
assigned to the factors it foundd. at 69.

9. Findings Restricted to Listed Factors. "[T]he senterting courtlacks the
power to import aggravating factors not coméa within the Criminal Code's
sentencing gidelines.” State v. Thomas356 N.J. Super. 299, 310 (App. Div.
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2002) But seeState v. Taybr, 226 N.J. Super. 441, 454 (Appiv. 1988)
(N.J.S.A. 2C:441(a) does not limit enterting judges to the thirteen specified
aggravating factors).

10. Juror Parti cipation Prohibited. "The jury days no role asentencing in
assisting the judge to identify aggravating and mitigating factorState v.
Mahoney 444 N.J. Super. 253, QGApp. Div. 20L6). Juors "have no information
relevant to establishinaggravatig and mitigating factors othdran what theyrad

the judge learned through the evidence adduced at the trial. The only other
information they have is derived from their m& impressios devebped during

the deliberative process, which cahbe revead." Id. at 26061.

11. Consideaations as of he Date of Sentencing."[A] defendant should be
assessed as he stands before the court on the day of sentencing”; thus, "the
sent@cing cout must consider a defendant's relevant pofense condct in
weighing aggravating and mitigatingdtors.” Statev. Jaffe 220 N.J. 114, 116
(2014) (citingState v. Randolpi?210 N.J.330, 354 (2012)). "The State, likewise,

Is not limitedin its preserdtion. The only restriction placed on both partieshatt

the evidence presented be competent egldvant.” Stae v. Case220 N.J. 49, 70
(2014).

12. Standard of Review for Findings on the Factors.A reviewing court will
not disturb he satencing ourt'sfindings on the aggravating and mitigating fastor
if the findings were supported by credibévidence in th record. State v.
Kromphold 162 N.J. 345, 355 (2000).

13. Resentencing &er Appeal. "[W]hen ‘econsideron’ o sentence or
'resentencing' is ordered after app the tial court should view defendans de
stands befre the court on that day unless the remand order specifies a different
and more limited resentencing proceeding such asatmmenf a planly technical

error or a directive to the judge to vidtve particlar sentencing issue from the
vartage point of he original sentencing."State v. Randolph?10 N.J. 330, 354
(2012).
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VIil. PAROLE INELIGIBILITY

In setting a sentence,alcout must casider whether the convictions warrant a
period of para ineligiblity. Generally, the court mayxercise its disretion to
Impose a parole disqualifier if the facts so warrant (see section A). However, if
the offense falls under the N€arly Release At (seesections B and D), or if the
Legislature has odrwise mandted a parole disqualifier in aiminal statute(see
section C), the court has no choice but to impose the minimum term required by
statute. More than one statute may mamdgparole digjudifi er for an offense.
Section E discusses case lawparole meligibility.

Note: In accor@nce with the ecision in Apprendi v. New Jerseyp30 U.S. 466,
490 (2000), that to comply with the Sixth Amendment, the jury, not the coust,
find a fect that subjects a defendant to an extended term, tkdh Fimendmat
similarly requires that a fatchat increasethe mandatory minimum term must be
found by the jury, not a judge. "When a finding of fact alters the legally prescribed
punshment so asd aggravate it, the fact necessarily forms a constitysart of a
new offense and must be submittedthe jury" aad found beyond a reasonable
doubt. Alleyne v. United States ~ U.S.  , /133 S. @151, 216242013).
Accord Statev. Gratg 220 NJ. 317, 335(2015) (finding unconstitutional under
Alleynethe N.JS.A. 2C:395(i) requirement thathe court musimpose a period of
parole ineligibility if it finds a substantial likelihood that the defendant was
involved in organized aminal activity). Provsions inTitle 2C thatprovide fora
parolebardo not viohte the Sixth Amendmenttate v Kiriakakis 235 N.J. 420,
442-43 (2018) State v. Abdullah184 N.J. 497, 499 (2005).

A. Parole Ineligibility Imposed at the Court's Discretion: Stautory
Provisions

Statutory Authority for Discretionary Parole Dis qualifiers. N.J.S.A.2C:43-
6(b) instructs that"the court may fix a minimum term not to e@ex onehalf of"
the sentence imposed when:

1 "the court is clearly convinced that the aggravgfactors substantially

outweigh the mitigating factors," set forin N.J.S.A. 2C:44l(a) and (b);
or
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)l

the courtfinds a substantial likelihood that the deflant was involved in
organized criminal activity (aggravating factor five, N.J.S.A. 2€:44

1(a)®))-

B. Mandatory Parole Ineligibility under the No Early Releasé\ct (NERA):

Statutory Provisions

Note: In 2001 the Legislature substantially amended MERhus rendering moot
a significant amount of case law interpreting the former version of dhdestSee
Cannel,New Jersey Criminal Code Annotafemints.1 and3 on N.J.S.A. 2C:43
7.2 2019); Presstr & Verniero,Current N.J. Court Rulesmt. 1.3.5 m R. 3:21-4

(2019).

1. The NERA Mandatory Parole Disqualifier. N.J.S.A. 2C:437.2(a) requires
the cout fix "a minimum term of 85% of the sentence imposed, duvithich the
defendanshal not be eligble for parole," for the following first and seconlggree

crimes:

l
)l

Murder (N.J.S.A. 2C:1-B);

Aggravated manslaughter or manslaughter (N.J.SCA1124),
Reckless ghicular homicide (N.J.S.A. 2C:15);

Aggravaed assault (N.J.S.2C:121(b));

Disarming a bw enforcement officer (N.J.S.A. 2C:A1A(b));
Kidnapping (N.J.S.A. 2C:13);

Aggravated sexual assault (N.J.S.A. 2C2(4));

Sexual assdt (N.J.S.A. 2C:142(b) and (c)(1));

Robbery (N.J.S.A. 2C:15);

Carjacking (N.J.S.A2C:15-2);
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91 Aggravated arson (N.J.S.A. 2C:171(a)(1));
9 Burglary (N.J.SA. 2C:182);
1 Extortion (N.J.S.A. 2C.23(a));

9 Booby traps in manufacturing or distributing antolled dangerous
substance (N.J.S.A. 2C:3b1(b));

1 Drug inducel deaths (N.J.S.A. 285-9);
1 Terrorism (N.J.SA. 2C:382);

9 Producing or possessing cheali biological, nuclear, or radiological
weapons (N.J.S.A. 2C:3B);

1 Racketeering in the firstegree(N.J.S.A. 2C:412);
1 Firearms trafficking (N.J.S.A. 2C:3%(i)); and
1 Endangemg the welfae ofa child N.J.S.A. 2C:244(b)(3)).

(@) The Parole Dsqualifier Applies to All Types of Terms. The NERA
minimum term is required whether the senteiscenposed as an ordinary
term of imprisonment (N.J.S.A. 2C4}, an extended term (BLS.A
2C:437), aterm formurder (N.J.S.A. 2C:1B), or a term pursum to "any

other provision of law, and shall be calculated based upon the sentence of
incarcerain actually imposed.” N.J.S.A. 2C:43.2(b).

(b) Relation to aher Parole Disqualifiers. In the even the NERA and

another statute require two differgnériods of parole ineligibility, NERA
"shall not be construed or applied to reduce the timenthet be served."

N.J.S.A. 2C:437.2(b).

(c) A Life Sentence. "Solely for the purpse ofcalculating the mininum
term of parole ineligibility . . . a se&nce of life imprisonment shall be
deemed to be 75 years." N.J.S.A. 2C7423(b).
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2. The NERA Mandatory Parole Supervision Period. In addition to the 85%
periad of parole ineligidity, the court must also mpose a fiveyear term of parole
supervisionon a first degree crime, and a three years of parole supervision for a
second degree crime, whichall commence upon the defendant's release from
incarceration.N.J.S.A. 2C:437.2(c)

(a) Stupervision by the Bureau of Parole. During the term of pate
supervision, the defendant remains in the legal custody of the Department of
Corrections andsi supewised by the Bureau of Parole, subject to the
provisions ofN.J.S.A. 30:4123.51b N.J.S.A.2C:437.2(c).

(b)  Parole Violation. If the defendant wlates a condition of parole, he
or she can be rmcarcerated for the balance of the fiear o threeyear
parole term. N.J.S.A. 30:823.51b(a).

3. Notice. According toRule 3:21-4(f), natice © imposea NERA sentence must

be filed with the couraind served on the defendant within fourteen days of entry of
a plea or return of the verdict, tthe ®urt may extend the time for good cause.

C. Non-NERA Mandatory Parole Disqualifiers: Statutory Provisions

1. Murder. A murder conviction requiresne of the following two sentences:

(@) Thirty-Year Minimum. A defendant must serve betweeirtthyears

to life imprisonment for first degree murder with a tyryear period of
paole ineligibility. N.J.S.A 2C:11-3(b)(1). The thirtyyear minimum tam

also applies to a conviction for an attempt or conspiracy to murder five or
more persons. NSA. 2C:5-4(a).

(b) Life without Parole. If the following circumstances applyand tre
defendantis not a juvenie, the defendant "shall be sentenced" te i
imprisonment without the possibility of parpl.J.S.A.2C:11-3(b)(2 to

(5):
(i) The vicim was a law enforcement officer murdered while

performing official duties or because dfis or her official status
N.J.S.A. 2C:113(b)(2); or
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(i) The vicim was less thaeighteenyears old and the murder was
carried out during a sexual assault (NA.S2C:14-2) or criminal
sexual contact (N.J.S.A. 2C8Bj), N.J.S.A 2C:113(b)(3)(a)
(effective July 21, 2017 Note: under the former version of N.J.S.A.
2C:11-3(b)(3)(a) the victim had to be less than fourteen years @id)

(i) The defendant purpobe or knowingly caused the death, or
serious bodily injury resultm in death, "by his ér own conduwt,” or
procurel the commission of the offense by the paytar promise of
payment of something of pecuniary valoesolicited the commission
of the offense as a leader of a narcotics trafficking networ&
committed acrime of terrorism duang which amurde occurrel, anda
jury finds beyond a reasonable douthat any of the twelve
aggravating factors listed in N.J.S.A. 2G3(b)(4) are applicable.

2. Second Degree Reckless Vehicular Homicide. N.J.S.A. 2C:1315(b)(1)
requires a period oparde ineigibility between onethird and onehalf of the
sentence imposed, or three years, whichever is greater if the defendant caused
death while operating a veleounde the influence of alcohol or narcotics, or with
a blood alohol level prohibitedby N.J.S.A.39:450, or whle his or her driver's
license was revokedr suspended. According #§.J.S.A. 2C:1315(b)(2), the
prosecutor must establish at a separaiirig, which may occur at the time of
sentencing, the requisitectafor imposing a magatoy minimum sertence, ad the
court must find the fact by a prepomdece of the evidenceNote: The court
declared this parole bar unconstitutionalderAlleyne v. United States U.S.
. ,133S.Ct. 2151, 2162 (201 8}ate v. Locanet54 N.J. Super.98, 111-
112 App. Div.), certif. denied235N.J.457(2018).

3. Third Degree Reckless Endangerment.N.J.S.A. 2C:12(b)(2) requires a
parole ineligillity period of eighteen months for a third degree crime, or six
months for a fourth dege cime, if the defendantenticed another with a
poisonous, disoriemmtg or otherwise harmful substancBlote: As of January 11,
2016, this statute was repealed agolaced by N.J.S.A. 2C:24.1 (endangering
another prson), whicldoes not impose a pae ineligibility period.

4. Kidnapping of a Minor. N.J.S.A. 2C:131(c)(2) requires the court to impose a
term between twentfive years and life imprisonment with parole ineligibility
period of twentyfive years when (a) the \im was less than sigenyears ¢d and
was subgcted to a sexual assault (N.J.S.A. 2C24a criminal sexual contact
(N.J.S.A. 2C:143), or child endangerment (N.J.S.A. 2C:2{b)); or (b) the
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defendant sold or delivered the victim for pecuniary gaid, the sale did noehd
to the vctim's returnto a parent or guardiamhe court must mege the underlying
offenses into the kidnapping conviction. N.J.S.A. 2€L{S(2).

5. Luring or Enticing a Child (Repeat Offenders). N.J.S.A. 2C:13(d)
requiresa parole disqualifieof onethird to onehalf of the sentence imposed, or
three years, wikhever is greater for a second or subsequent offense of luring or
enticing a child into a motorehicle, structure or isolated area with the purpose to
commit a cnninal offense with oraganst thechild. If the court imposes an
extended term, the term pérole ineligibility must be onthird to onehalf of the
sentence imposed, or five years, wieielr is greater. N.J.S.A. 2C:13(d).

6. Luring or Enticing a Child (Certain Persong. N.J.S.A.2C:136(e)
requires a fiveyear parole ineligibility ternfor the crime of luring or enticing a
child (N.J.S.A. 2C:13%), when the defendant has a prionwation for a violation
of N.J.S.A. 2C:14& (sexual assault), NS.A. 2C:143(a) (aggavate criminal
sexual congct), or N.J.S.A. 2C:24l (endangering the elfare of a child). If the
court imposes an extended term, then the parole disqualifier provisio
inapplicable. N.J.S.A. 2C:18(e).

7. Luring or Enticing an Adult (Repeat Offendeas). N.J.SA. 2C:13-7(d)
mandates a parole ineligibility period of otieird to onehalf the sentence
imposed, or one year, whichever is greater, for a second orgsubseffense of
luring or enticing a person into a motor vehid&ucture or isolatedreawith the
purpose to ommit a criminal offense with or against tiperson or any other
person. If the defendant is sentenced to an extended term, the periaolef pa
ineligibility shall be onehird to onehalf the sentence imped, or five years,
whichever isgreate. N.J.SA. 2C:137(d).

8. Luring or Enticing an Adult (Certain Persons). N.J.S.A. 2C:13/(e)
requires a parole ineligibility period of three yg&or luring or enticing an adult if
the defendant has a prior caction for a violation of N.J.S.A 2C:14-2 (sexal
assault), N.J.S.A. 2C:13(a) (aggravatedriminal sexual contact), or N.J.S.A.
2C:244 (endangering the welfare of a child). If the ¢cammposs an extended
term, then the parole ineligibility provisias inapplicable. N..S.A 2C:137(e).

9. Human Trafficking. N.J.S.A. 2C:138(d) mand&es a twentyyear term of
parole ineligibility.
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10. Assisting in Human Trafficking. N.J.S.A. 2C13-9(c)(1) requires a period
of parole ineligibility of onethird to onehalf of the tem of imprisonment or thres
years, whichever is greater.

11. Aggravated Sexual Assault of a Child. N.J.S.A. 2C:14(a) requires a
twenty-five-year period of parolenelgibility be imposed on a defendant convicted
of aggravated seal assault of a childinde age hirteen. Howewr, N.J.S.A.
2C:142(d) allows the prosecutdo negotiate grison term and parole bar of at
least fifteen years, in the interest of thetmic N.J.S.A. 2C:142.1 provides that
"the victim of the sexual aault shall be provietl anopporunity to consul with
the prosecuting authority prior toeltonclusion of any plea negotiations:or the
Attorney General's guidelines on plea negotragionde this statute, see the
Uniform Plea Negotiation Guidelings Implement the Jes LunsfordAct (May
29, D14), available at https://www.state.n].ps/ldcj/agguide.htm.

12. Sexual Assault or Aggravated Criminal Sexual Contact (Repeat
Offender). N.J.SA. 2C:146 requires the court impose on a second or subseque
offender of N.J.A. 2C:14-2 (sexualassault)or N.J.S.A. 2C:148(a) (aggravated
criminal sexual contact), a minimum period of parole ineligibility of at least five
years on an ordinaiserience (i.e., a norextended term sentence).

13. Carjacking. N.J.S.A. 2C:12(b) requires a fre-yea period of parole
ineligibility.

14. Arson against a Place of Worship. N.J.S.A. 2C:171(g) requires a fifteen
year period of parole ineligibilt if the targeted structure was a place of public
worship.

15. Leader of a Cargo Theft Network (Repeat Offender). N.J.S.A. 2C:20
2.4(e) requires a mandatamyinimum term of onghird to onehalf of the sentence
imposed for a subsequent offense underd\AJ 2C:20-2.4 (leader of cargo theft
network).

16. Theft from a Cargo Carrier (Repeat Offender). N.J.SA. 2C:2062.6(c)
mandates a period of parole ineligjty of one-third to onehalf of the sentence
imposed.

17. First Degree Computer Theft. N.J.SA. 2C:20-25(g) requires a period of
parole ineligibility of onethird to onehalf of the senence inposed. N.J.S.A
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2C:2025(h) provides that the court shatinsider it an aggravating circumstance if
the victim was eighteen years old or younger.

18. Computer Theft against the Government. N.J.S.A. 2C:225(h) mandates
a parole disqualifieof one-third to cne-half of the sentence imposed.

19. Unauthorized Access of Computer Data. N.J.S.A. 2C:2681(b) mandates
a parole ineligibility term of onthird to onehalf of the sentence imposed.

20. Financial Facilitation of Criminal Activity. N.JS.A. 2C21-27(a)
mandaes a parole ineligibility term of ordird to onehalf of the sentence
imposed.

21. Endangering the Welfare of a Child. N.J.S.A. 2C:244(b)(5)(a) (as

amended, effective Feb. 1, 20X8jjuires a parole sijualifier of onethird to one

hdf of the sentace imposed, or five years, whichever isajeg, for distributing,
possessing, storing or maintaining by way of adi@re program, at Isetwenty-

five but less than 1000 items of child pornographihe minimum parole bar
increa®gs to én yeas if the defendant possessed more than 1000 itenchitd

pornography. N.J.S.A. 2C:24(b)(5)(a).

22.  Third Degree Hindering Apprehension or Progecuion. N.J.S.A. 2C:29

3(a) requires at least a ogear term ofimprisonment with a wweyear parde
disqualifier when the defendant hindered apprehensionpmsecution of a
violation of Title 39 or Chapter 33A of Title 17 by giving false information or
conceding evidence, knowing that the conduct violated N.J.S.A:12G.1
(leaving thesceneof a notor wvehicle acident that results in the death of another)
N.J.S.A. 2C:2%8B(a) (hindering apprehension or prosecution of another); N.J.S.A.
2C:293(b) (hndering apprehension or prosecution of one's self).

23. Harm toa Law Enforcement Anmal. N.J.SA. 2C.29-3.1(9 requires a five
year period of parole inglbility.

24. Escape fom an Institution. N.J.S.A. 2C:2%(a)(1) and (2) require a
period ofpamleineligibility of three years.

25. Leader of a Narcotics Tréaficking Network .

N.J.SA. 2C:35-3 raquires tke court impose a life sentence with a twefite-year
period of parole ineligibility. Note: This statute is subject to the N.J.S.A. 2C:35
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12 waiver provision, discussed further in Chapter XIV on drug afén
sentencing.

26. Maintaining or Operating a Controlled Dangerous Substance Production
Facility. N.J.S.A. 2C:3%4 requires a period of parole ineligibility between -one
third and onehdf of the sentence imposedVote: This statute is subject to the
N.J.S.A. 2C:35812 waver povision, diussed frther in Chapter XIV on drug
offender sentering.

27. First Degree Manufacturing, Distributing or Dispensing Certain
Controlled Dangerous &Sibstances. N.J.S.A. 2C:35%(b)(1) and (6) require a
period of parte ineligibility between methird and onehalf of the sentence
iImposed. Note: This statu is subject to the N.J.S.A. 2C:32 waiver provision,
discussed further in Chapter XIV on drofjende sentencing.

28. Employing a Juvenile in a Drug Distribution Scheme.N.J.S.A.2C:356
mandtes goeriod d parole ineligibility at or between ofthird and onehalf of the
sentence imposed, or five years, whichever is gre&ltete: This statue is subject
to the N.J.S.A. 2C:382 waiver provision, discussedrther in Chapter XIVon
drug offendersentencig.

29. Manufacturing, Distributing or Dispensing a Controlled Dangerous
Substance on or Near School PropertyN.J.S.A. 2C:35/(a) providegha if the
offense involved less than one ounce of marijuana, thenperiod of parole
ineligibility mug be betveen onethird and onehalf of the sentencemposed, or

one year, whichever is greater, and in all other cases the period of parole
ineligibility mug be at or between ofthird and onehalf of the sentence iposed,

or three yearswhichevers greater.

(@) Waiver of the Minimum Term Permitted. N.J.S.A. 2C:357(b)(1)
allows the court to waive the mandatory minimum term after considering the
defendant's prior record, seriousness of the offense, locatitimeadffense in
relation tothe stool and childen, and whether school was in session when
the defendant committed the offense. N.J.S.A. 2CQB%2), however,
does not permit waiver ifhe defendant used or threatened violence,
possessed a firearm, coramitted the offensen aschoolbus orproperty
owned by an elementary or secondary schurad, school board.

(b) State Appeal. If the court does not impose a minimum term, the
senene shall not be final for ten days to allow the State time toeapphe
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sentence. N.S.A 2C:357(b)@2)(b). 'The Attorney General shall develop
guidelines to ensure the uniform exercise of discretion in making
determinations regarding whether to agpa £ntence imposed pursuant to
N.J.S.A. 2C:357(b)(1).

Note: This statute is alssubject to the N.JS.A. 2C35-12 waiver provision,
discussed further i€hapter XIV on drug offender sentencing.

30. Drug Distribution to a Minor or a Pregnant Female. N.J.SA. 2C:358
requires the court impose, upon applicationh# prosecutor, "twicéhe term of
imprisonmentfine and penalty, including twice the terrhparole ineligibility, if
any, authorized or required to be imposed by" N.J.S.A. 26(Bb (drg
distribution) or N.J.S.A. 2C:35 (distribution within a schoolane) "or any other
provision of tis title." If the defendant is convicted of more than offense, the
court must impose one enhanced sentence on the most serious offeths& he
proseuta must establish the basis for the enhanced sentence lp@ngderance
of the evdena, andthe caurt musthold a hearing on the mattelbid. Note: This
statute is subject to the N.J.S.A. 2GB5 waiver provision, discussed further in
ChapterXlV ondrug offender sentencing.

31. Terrorism. N.J.S.A. 2C:38(b)(2) requires a tem of life imprisorment
without the possibility of parole if the terram resulted in death. If death did not
occur, then the court must impose a thygar period ofparole ineligibility.
N.J.S.A. 2C:38(b)(1).

32. Producing or Processing ChemicalNuclear, Biological or Radiological
Weapons. N.J.S.A.2C:383(a)(2) rguires a term of life imprisonment without the
possibility of parole if the crime resulted in dealf death did not occur, then the
court must impose a thidyear period of paroleneligibility. N.JS.A. 2C38-

3(a)(1).

33. Certain Gun Crimes and Crimes Committed while in Possession of a
Gun: N.J.S.A. 2C:4%(c) (the Graves Act) and N.J.S.A. 23:6(g) (assault
weapons sentencing)andate a period of parole ligbility for certain guncrimes
and cimes conmitted while in possession of certain gur&e Chapter Xlll othe
Graves Act and assault weapons sentencing for further discussion.

34. Possesion of a "Community Gun" for an Unlawful Purpose. N.J.S.A.
2C:394(a)(2) requies aperiod of pawole ineligibility of one-half of the sentence
imposed or three years, whichever is longer.
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35.  Certain Persons Prohibited from Possessing a Firear. N.JS.A. 2C:39
7(b)(1) requires the sentence include a-freer paroledisqualifierif the defadant
purchasedowned, possessed or controlled a firearmd has a prior conviction for
any of the followingcrimes or an attempt or conspiracy to commmy af the
following crimes (Please note that this statute was aredndffective July 16,
2019 to adl someoffensedo the following list. L. 2019 c. 165):

1 Aggravated assault (N.J.S.A. 2C:1@));

1 Arson (N.J.S.A. 2C:12);

1 Burglary (N.J.S.A. 2C:12);

1 Escape (N.J.S.A. 2C:29);

1 Extortion (N.J.S.A. 2C:26);

1 Homicide (N.J.S.A. 2:11-2);

1 Kidnappng (N.JS.A. 2C:131);

1 Robbery (N.J.S.A. 2C:1%);

1 Aggravated sexual assault (N.J.S.A. 2GC2(4d));

1 Sexual assault (N.J.S.A. 2C:24b));

9 Biasintimidation (N.J.S.A. 2C:14);

9 Carjacking (N.J.S.A. 2C:13);

1 Gang Criminality (N.J5.A.2C:3329);

1 Racketeemng (N.J.S.A. 2C:4R),

1 Terroristic threat¢N.J.S.A. 2C:123);

1 Unlawful possession of a machine gun (N.J.S.A. 2G(@9);
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9 Unlawful possesion of a handgun (N.J.S.A. 2C:3b)(1));

1 Unlawful possession @n assault firearmN(J.SA. 2C:39-5(f));
1 Leacder of a firearms trafficking network (N.J&.2C:39-16);

1 Endangering the welfare of a child (N.J.S.A. 2C44

9 Stalking (N.J.S.A. 2C:120);

1 A crime or an attemptor conspiracy to commit a crim@gvolving
domestic violencéN.JS.A. 2C25-19);

9 Certan controlled dangerous substance crimes.(NA. 2C:353 through
N.J.S.A. 2C:355, N.J.S.A. 2C:3Y, or N.J.S.A. 2C:38.1) or an attempt
or conspracy to commit any of those crimes

1 Possession of certaineapons and devices (NSA. 2C:39-3) or an
attampt or conspiracy to commit the crigne

9 Unlawful possession of a firearm, community gun, explosive, or

destructive device (N.J.S.A. 2C:39 or an attempt or conspiracy to
commit the crimeand

1 Manufacturng, transporting, dmosirg of, and defcing cetain weapons
and dangerous instruments (.A. 2C:399) or an attempt or
conspiracy to commit the crime

If the court imposes an extendi&nm pusuant to N.J.S.A. 2C:43, then the
parole disqualifier "saill be fixed at, or btween, onethird and onehalf of
the sentence imposed by the courtfive years, whichever is greater.”
N.J.S.A. 2C:397(b)(1).

Certain Persons Prohibited from Transfering a Firearm. N.J.S.A.

2C:3910(a)(4) requires a periodf parole ineligibilty of eighteen monhs be
imposed against a licensed dealer who soldramsferred a firearm to a person
knowing that person intended to transfer the firearm to a pewdm was
disqualified from possessing a firearm under State ceréédaw. If the fiearm
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was usd in the commision of a crime, the parole disqualifier milee three years,
rather than eighteen months. N.J.S.A. 2€18%)(4).

37. Transferring a Firearm to a Minor. N.J.S.A. 2C:3910(e) requires a five
year periodof parole ineligibilty be imposa& on aayone "wlo knowingly sells,
gives, transfers, assigns otherwise disposes of a firearm to a person who is under
the age of eighteen years." Howevé&lJ.SA. 2C:436.2 provides that upon
request by the State, or thie sentencing coustrequest vith the State'approval,

the assignment judge shall plait® defendant on probation or reduce the parole
ineligibility term to one year if the interest glistice would not be served by
imposition of a parole disqualifieand the defendanehk noprior convidion for a
Chapter 39 weapons offense.

38. Operating a Motor Vehicle with a Suspended LicenseN.J.S.A. 2C:40
26(c) requires the court to imposeparmwle disqualifier of 180 days against a
defendant convicted of epating a motor vehie with a sigpendd licenseif (1)
the license suspension resulted frarfirst violations of N.J.S.A. 39:80 (driving
while intoxicated)or N.J.S.A. 39:460.4(a) (rewcdion for refusal to submit to a
breath testandthe defendantifad previously beeroavicted ofviolating N.J.SA.
39:340" (driving while license was spended, revoked arefused, N.J.S.A.
2C:4026(a); or (2) thelefendant'slicensewas suspended oevoked for a second
or subsequent violation '0MN.J.S.A. 39:450 or N.J.S.A.39:4504(a). N.J.SA.
2C.40-26(b).

39. Assault While Fleeing Police. N.J.S.A. 2C:4%(i) mandates a period of
parole ineligibility between onthird and onehalf of the gnenceimposed.

40. Public Officers Convicted of Certain Cimes. N.J.S.A. 2C:43%6.5(@)
requres he following terms of parole ineligibility be imposed against a public
officer or employee convicted of a crime set forth in N.J.S.A. 26:8%): €n
yeas (first degree crimes); five years (second degree crin@s);years (third
degee cmmeg); one yar (fourh degree crimes).

(a) Exception. Under circumstances discussed in N.J.S.A. 2&:88c)(1)
and (2) the court may waive or reduce the nadogl minimum term of
imprisonment. The sentence does not becana for ten days irorderto
pemit the Stated appeal. N.J.S.A. 2C:48.5(c)(3).

(b)  Guidelines. N.J.S.A. 2C:43%.5(e) requires the Attorney General
develop guidelines to ensure theiform exercise of discretion in making
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waiver and reduction detemations. The guideies are daed May 31,
2007, and <can be found atwww.nj.gov/oag/dcj (click on
"Directives/Guidelines," then "Guidelines," then "Prosecutions of Public
Officials").

D. NERA: Case Law

1. Purpose. The pupose of NERA is to oted scciety from the riks associated
with violent offenders by increasing prison for the most serious offen@&tade v.
Friedman 209 N.J. 102, 1190 (2012). Seealso State v. Drake444 N.J. Super.
265, 278(App. Div. 2016)(quotingState v. Thoras 166 N.J.560,569 (200}, for

the proposition: "NERA was enacted primarily because of New Jersey's
alarmingly hgh rate of parolee recidivism").

2. Crimes Sulject to NERA. NERA applies to allcrimes listed in N.J.S.A.
2C:437.2(d), includhg sxud assaultunderN.J.S.A.2C:14-2(b) or (c)(1). State
v. Drake 444 N.J. Super. 265, 283 (App. DR016).

3. NERA Is Mandatory. Failure to apply NERA to an emeratedcrime renders
the sentence illegal and requires a remamddeentencingState v. Njangp463

N.J. Superl, 9(App. Div.), certif. granted N.J. (2020} Statev. Ramsey

415 NJ. Super257, 27172 (App. Div. 2010)

4. RealTime Consequences. Sentencing courts naii consider the redime
consequences that NERWill have on a sentenceStae v. Marinez, 370 N.J.
Super.49, 5758 (App. Div.2004) A reviewing court will "consider the judtge
evaluation of the aggravatli and mitigatingfactorsin that light." 1d. at 58.

5. RealTime Consequences and Plea Agreementé&Jnder NERA's mandatory
period of parole supervisiofithe fixed period 6 a defendant's supervision may
extend beyond #hterm of the original sentee¢ Stat v. Johson, 18 N.J. 232,
240 (2005) A violation of probation "cold subject [the] dferdant to additional
incarceration . . . thatould make the custodial sente, in the aggrege, fa
exceed the original sentence imposelhitl. A defendant must be informed of the
consequences of being subject to this extendealegaupervision whn pgeading
guilty to a NERA offense.ld. at 241. SeeCannel,New Jersey Cmind Code
Annotaed, cmt. 3 on N.J.S.A.2C:437.2 (2019 (explain that unlike other
sentencing decisions that focus on the minimum term a defendant must serve
NERA's 85% parolaneligibility term and violationof-parole prosion turn the
focus to the mamum term a defedant cauld serve).
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6. Downgrading. Although an offense may be downgraded todbeond degree
for sentencinginde N.J.S.A. 2C44-1(f)(2), the defendant remains "sentenced for
a crime of the first degree" for purposes of parole supervision under NEiate

v. Cheung 328 N.J. Super. 368, 371 (App. Div.(®). See abo Statev. L.V., 410
N.J. Super90, 113 (App. Div. 2009(explaining that while the court downgraded
the offenses to third degree crimes for purgosd sentencing, th caurt
nonetheless had to sentence the defentdaa term of incarcerationebaise ste
had pleded gulty to second degree crimes that were subject to NERA).

7. Credits. Gaptime credit (N.J.S.A. 2C:45(b)(2)) may not reduce the RA

85% parole inedibility term. Meyer v. N.J. State Parole B845 N.J. Supe#ri24,

426 (App.Div. 2001). Similarly, commutation and work credits ynaot reduce
the NERA mandatgr minimum. Statev. Webdger, 383 N.J. Super. 432, 437

(App. Div. 2006),aff'd 0.b, 190 N.J. 305 (2007) They may be applietbwards

the remaimg 15%of a defendant's prison sentence under NERAd.

8.  Accomplices and CeConspirators. NERA applies to accompliceS§tate
V. Runblin, 166 N.J. 550, B3-56 (2001), and ceconspirator State v. Natale348
N.J. Super. 625, 628 n.2 (App. Div. 2003if'd 0.b, 178 N.J. 51 (2003). En
statuteis not Imited to principals. State v. Rumblin166 N.J. 550, 5536 (2(1)
(finding NERA apflicable to an armd robbey conviction even though the
defendant did not hold the weapon during the robbery).

9. Application to a Murder Sentence. The cout computes the 85%ERA
paroleineligibility period for a murder sgence on the whole term impmkfor the
murderconviction. State v. Rambo401 N.J. Super. 506, 522 (App. DR0O08)
The court does not base the NERA parole ineligibility period orpé#re of the
murder senence that exceeds the thiggar parole digualifier required by the
murder gatue (N.J.SA. 2C:11-3(b)(1)). Thus, if the court imposes a fiygar
term on a murder conviction, N.J.S.A. 2G3(b)(1) would require the defendant
serve at least thiyt of those fifty years, but NERA would requirket defendant
serve fortytwo-and-one-hdf yearsimpriscnment (50 x .85 = 42.5).

10. Young Adult Offender. A young adult offender sentendd.§.S.A.2C:435)
cannot be imposed on a caction for any crine towhich NERA applies.State v.
Corrierg 357N.J.Supe. 214, 27-18 (App. Div. 2003).

11. Specifying the Length of the NERA Term. Trial judges should
specifically state the length of the "NERA ineligjty term in termsof years,
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months and days to avoid any problemg after the time of senteng.” State v.
Hernandez 338 N.J. Super. 317, 319 n.1 (2001).

12. Violation of Probation. If, for a crime subject to NERA, @efendant
obtaineda reduced sentence of probation pursuantRide 3:21-10, then on
resentencig ater the probabn violation, the court must impose an 85% period of
parole ineligibility for the offense subject to NERAState v. Kearns393 N.J
Syoer. 107, 111 (App. Div. 2007).

13. Application for Reconsideration. A deferdant sentencedunder NERA
may not apply for reconsideration of his or her sentence pursudiléd3:21-
10(b) until the mandatory term of parole ineligjiigi has been serge State v. Le
354 N.J. Super. 91, 96 (Law Di2002)

14. Cruel and Unusual Punishment. NERA does not violate the Federal or
State constitutional phibitions againstrud and unusual punishmentState v.
Johnson166 N.J. 523,54849 (2001). This is so even when the act is applied to
accomplices.State v. Rumblin166 N.J. 550, 557 (2001)

15. The Graves Act and NERA. The 85% parole disqualdr under NERA
subsumes a Grag Act paole disqudifier. SeeState v. Garron1l77 N.J. 147, 163
(2003) However, a court should statetime judgment thathe Gaves Act applied

to the NERA offense to avoid confusion in the future if the defendant commits an
offense that would subject him orrhi® the Graves Actepeat offender extended
term. State v. Cheung328 N.J. Super. 368371 @App. Div. 2000).

16. Prior Service Credit and NERA Parole. Prior service credit may not be
applied to reduce the period of parolamdated by the No Early Release Act,
N.J.S.A. 2C:437.2 (NERA). State v. Njango N.J. Super. _, (App. Div
2020) (slip op. at 1). The parole required by NERA in mandatory, gardle is
fundamentally different than imprisonmentld. at 4. Thus, a defendant may not
reduce NERA parole time by time spentancerated "even where the defamda

was imprisoed longer than he should have beelbld.

E. Parole Ineligibility, Non-NERA Offenses: Case Law

1. Discretionary Parole Bars and theSixth Amendment. Imposition of a
discretionary parole barbasedon the court's weighing of aggrdway and
mitigating sertenang factas doesnot offend the Sixth Amendment requirement
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that the jury, not the court, make factual findings that mandatecasase to the
floor or ceiling of a setene. State v. Kiriakalks, 235N.J.420, 442-43 (2018).

2. Balancing the Aggravating and Mitigating Factors. Although the court
considers the same aggravating and mitigating factors in setting a prisomteam a
period of parole ineligibility, thestardard for balancing théactors is different.
State v. @se 220 N.J. 8, 66 (2014) In deermining the prison term, the court
decides whether "there is a preponderance of aggravating or mitigating factors."
Ibid. (quoting State v. Kruse105 N.J.354, 359 (1987)). In determiningarole
ineligibility, the court mus$ be "dearly convinced that the aggravating factors
substantially outweigh the mitigating factorslbid. (quoting State v. Kruse 106

N.J. 354, 359 (198Y)

3. Requisite Findings. "To facilitate meamgful appelate revew, trial judges

must explain how they arrived at a particular sentenggate v. Case220 N.J. 49,

65 (2014). "[Ciitical to the sentencing process and éfape review is the need

for the sentencing court to exptatlearly why a aggrawating or mitigating factor
presented by the parties was found or rejected and how the factors were balanced
to arrive at the senteac' Id. at 66. But seeState v. McBride211 N.J. Super. 699,

705 (App. Div. 1986) (sustaining a pae disqualifer in the alsence ofexpress
findings because the record clearly established that the aggravating factors
substantially predominated the mxistent mitigating factors), arfétate v Morris,

242 N.J. Supeb32, 546 (App. Div1990)

4. Prohibition against Double Counting. The prohibition against alible
counting applies whether the coistsetting a prison termrodeciding whether to
impose a peod of parole meligibility. Statev. C.H., 264 N.J. Superl12, 140
(App. Div. 1993);State v. Link 197 N.J. Supe615, 620 (App. Div. 1984) Thus,
where an element of the crime is a speddid, that element may nde used as an
aggravating factoto impose a pale digjualfier. State v.C.H., 264 N.J. Super.
112, 140 (App. Div1993).

5. Parole Ineligibility Is the Exception. Periods of paroleneligibility "are not to
be treated aoutine or commonplace.They are the exception, not thdeuState
v. Case 220N.J. 49, 66(2014) (quoting State v. Martelli 201 N.J. Super. 378,
38283 (App. Div. 1985))

6. Proportionality. The need for unifanity in sentenmg andthe heightend
standrd for parole ineligibility suggest that a minimum term will rarely be
imposed when the court sets a senteniteinvthe middle of the sentencing range.
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State v. Kruse 105 N.J. 354, 36 (1987);Statev. Moddl, 260 N.J.Super.227,
25455 (App. Div. 1992)

7. Aggregate Term. Thecourt may not impose a parole iiggbility term on
an agreate sentece; raher, the parole disqualifier must be imposed on a specific
count. State v. Orlanda?69 N.J. Supef16, 141 (App. Div. 199).

8. Imprisonment as a Condition of Probation and Discretionary Parole
Disqualifiers. "[A] defendant sentencetb a prison term as a condition of
probdion may not be exposed tthe parole ineligibility term atbrized by
N.JS.A. 2C43-6(b)" (a dscretonary parole disqualifier).State v. Hartye 105
N.J. 411, 419 (1987).

9. Mandatory Minimum Terms Must Be Served in Jail or Prison. When
sentencindor a violation of N.J.S.A. 2C:4Q6 (operating anator vehide duringa
period of license suspension), the court may not substitute the parole ineligibility
term with time spent in a rehifitation program, community service pn@n, or
in-home detentionthe minimum term must be servad prison or jdi. Stae v.
Harris, 439 N.J Super.150, 15960 (App. Div.2015); State v. Frengh437 N.J.
Super.333, 33640 (App. Div. 2014)

10. Mandatory Minimum Terms May Not Be Served Inermittently.
When sentenng for a violation of N.J.S.A. 2@0-26 (operatig a mobr vehicle
during aperiod of license suspension), the court mayauthorizethe defendant to
serve thel80-day mandatory minimunterm intermittently State v. Rodriguez
238 N.J. 105 11617 (2019). The Legislature requiring a"fixed minimum
sentene .. . durirg whichthe defendant shall not be eligible for paratehveys

its intention to preclude the fixed term from beingvedrintermittently. Id. at 115
(quotingN.J.S.A. 2C:4026(c)). Further, parole and intermitterdentencing are
distinct corcepts, tle prohbition of parole necessarily dictates the prohibition of
intermittent sentencing.Id. at118

11. Mandatory Parole Bars and Split Sentences.The court may impose an
aggregée sentence of 360 days in jailttvia statutorily mandated parole bar of 360
days followedby a term of probationState v. Chavarria  N.J. Super. __ ,
(App. Div. 2020) ($ip op. at9-10).

12. Operating a Vehicle with a Suspended kicensg Constitutionality. The
180-dayparole bar mandated Y.J.S.A. 2C:4e26(c) doesnot constitute anel and
unusual pnishmentand does not violat@rinciples of due processand equal
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protection. State v. Pimente¥61 N.J. Super468, 481, 48889 (App. Div. 2019).
N.J.S.A. 2C:426(b) does not violate # Ex PostFactoClauses othe fedral and
state constitutions State v. Carrigan428 N.J. Super. 609, 622 (App. Div. 2012)
("There is nothing unconstitutional about treating . . prior offenses as
enhancement factors for wrongful ctuct that postiates the nevwaw.").

13. Ineligibility for the Intensive Supervision Program. A defendant serving a
statutorily mandated period gbarole ineligibility or a disretionary parole
disqualfier may notobtain entry into an intensive supision program until after
the minmum term ha been srved. State v. McPhall270 N.J.Super. 454, 457
(App. Div. 1994)

14. Transfer to a Drug Treatment Piogram. A defendat servng a term that
includes a period of parole ineligibility pursuant to N.J.S.A. 2&Z3&drug
distribution within a school zonenay not obtain transfer ta dug treament
program until he or she compdstthe mandatory parole irgahility period. State
v. Diggs 333 N.J. SupeiZ, 1011 (App. Div.2000). Similarly, a deferaht cannot
obtain a transfeto a drug treatment prograurtil any Graves Act mandatory term
has been seed. State v. Mendel212 NJ. Super. 110, 13 (App.Div. 1986)

15. Probation Violation. A parole disqualieer should nd ordinarily be imposed
when resentaning a defendant for a prolat violation sirce, at he original
sentencing, the mitigating factors weighed in favor of probati®tate v. Baylass
114 N.J. 169, 178 (1989).nlreweighingthe factors upon a probation violati, a
court should considehé agravating fators faund to exist at the original hearing
and the mitigating factors as affected by the probation tiwola Ibid. State v.
Molina, 114 N.J. B1, 18485 (1989).

Negotiated Plea. These standards also appty a defendant bieag
resaitenced for a violation of probation following a negotiated plea
agreement pursuant to N.J.S.A.:3&12, by which the proseaut waived a
mandatory mirmum. Once he prosecutor waives a parole disdfied
under N.J.S.A. 2C:33 (appicable to dug offerses), it is no longer
"mandatory” for purposes of sentencing a probation violati@tate v.
Vasquez 129N.J. 189, 192200 (1992). However, the court may impose a
perod of parole ineligibility underappropriatecircumstincesand based on
adequate findingsld. at 205.
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16. Repeat Sex Offender.The parole disqalifier set forth in N.J.S.A2C:146
applies equallyd ddendantssentenced to jail terms and to s@fender treatment.
State v.Chapnan, 95 N.J.582, 58889 (1984)

17. Negotiated Term under N.J.S.A.2C:14-2(d) and Separation d& Powers.
N.J.S.A. 2C:142(d), which allows a msecutor to negotiate prison tem and
parole bar of at least fifteen years, tés not violate the separation of powers
doctrine, provided that the $apresents a statement @asons explaining its
decison to depar from the twentyfive year mandatoryminimum sentence
specified n N.JS.A. 2C:142(a), ard the court reviews the prosecutor's exercise of
discretion to determine whether it was arbitrand capriciou$. State v. AT.C,
239N.J.450,476(2019).

18. Waiver of the Parole Bar for Crimes Involving Public Employment. The
court may veive theparole bar fora aime committedby a publc employee iiit
finds "by clear and conwicing evidege thatextraordinary circumstances exist
such that imposition of anandatory minimum term would be aris@s injustice
which overrides the need to detsuch conduct in othets State v. Tinidad 241
N.J. 425, 456(2020) (quoting N.J.S.A. 2C:43%6.5(c)(9). The serious injustice
standard'is highe thanthe showing necessary towtograde an offense.lbid.

19. Young Adult Offender Sentencing in DrugCases. A defendant subjecbt
the mandairy parde ineligibility provisions of N.J.&. 2C:355(b)(1) (drug
distribution) and N.J.S.A. 2C:3b (distibution within a school zone) ay not be
sentencedat anindeterminate term as young adult offender pswant to N.J.S.A.
2C:435. State v. Luna278 N.J. Super. 4333738 (App. Div. 1995). The drug
offense "strategy of deteme by mandatory incarceratidor a fixed minimum
period is inconsistent whtthe . . . strategy expiged in the Young Adult Offende
statute vhich offers an early release from an indeterae sentence in return for
evidence of rehabilitation."Statev. Lung, 278 N.J. Super.38, 438 (App. Div.
1995).

20. First-Time Firearms Offenders, Constitutionality. N.J.S.A. 2C43-6.2
(allowing the court to eliminate omfit the period of parole ineligibility for certain
first-time offenders) has withstood constitbnal challenge on epaationof-
powers grounsl. State v. Alvarez246 NJ. Super. 137, 1487 (App. Dv. 1991).
The "interests of justice" standard avoidbitmary, unreasonable and capricious
decisiommaking by the prascuor and poses no constitutial impediment to
exacise of the legislative W. Ibid.
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21. Murder Statute Parole Disqualifier and Cruel and Unusual Pwishment.
The thirtyyear period ofparole ineligibility mandated by the murder statute
(N.J.S.A. 2C11-3(b)(1)), does not constiiel cruel and unusuglunishment, as
applied toadults,State v. McClain263 N.J. Suped88, 497 (AppDiv. 1993),and
juveniles tried as adults State v. Praf 226 N.J. Super307, 32426 (App. Div.
1988)

22. Credits Do Not Decreasea Parole Dsqualifier. Commutation and work
credits canot reduce a statutorily or judicially imposed parole disqealifCurry
v. N.J. State ParolBd., 309 N.J. Supek66, 70 (App. Div. 1998)Merola v. Dep't
of Corr, 285 N.J. Supeb01,509 (App. Div. 1995)

23. Computing the Aggregate Term. "[T]he mechanical function of aggregadi
sentences," including ternas parole eligibility, "is to be performed byhé Parole
Board, not the sgencing court."State v. Cuty, 309 N.JSuper.66, 71 (App. Div.
1998)
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Vill . EXTENDED TERMS

An extendedterm of imprisonmenexceeds the ordinary semtee range for the
degree ofcrime committed. The sentang court mg imposean extended term
upon application othe prosecutor (see section A), unless a statute mandates the
impaosition of an extended ternsge section B). Sech C discusses case lawm o
extended terms.

Note: Pursuant tothe Sixth Amendmat, "[o]ther than tle fact of a prior
conviction, any fatcthat increases the penalty for a crime beyond the prescribed
statutory maximum must be subr@t to a jury, and pwvedbeyond a reasonable
doubt,” Apprendi v. New Jesey, 530 U.S. 466, 490 (2000)Stated anther way
"the Sixth Amendment does not petraidefendant to be 'exposed . . . to a penalty
exceeding the mamum he [or she] would receivié punished accordm to the
facts reflectedn the jury verdict alone.”Ring v. Arizona 536 U.S. 58, 602
(2002 (quoting Apprendi v. New Jerseyp30 U.S. 86, 483 (2000)). In the case of
a guilty plea, the maximum semiee authorized by statute i@ maximum
sentencelgppated by the defendastadmissions State v. Fraklin, 184 N.J. 516,
537-38 (A05) (interpeting Blakely v. Washington542 U.S. 296, 3021 (2004)).
The defendnt may also "consent to judali factfinding as tosenence
enhancements."State v. Franklin 184 N.J.516, 538 (2005) (quotinglakdy V.
Washimgton, 542 U.S. 296, 309.1 (2004)).

The statutes discussed in thikhapger are subject to the foremg Sixth
Amendmentegurements.

A. Discretionary Extended Terms: Statutory Provisions

1. Statutory Author ity for Discretionary Extended Terms. N.J.SA.
2C:443 provides that upon application of the prosecutorctigt may impose an
extended tem if the following stuations in (a) or (b) aply:

(a) The defendantas been convicted of a crimétbe first,secondor third
degree AND:

1 The defendantsi a "persistent offender” (i.e. at least tweohe
years old athe time of the offense; premisly convicted on tov
searate occasions of twcrimes while at least digeen years old;
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OR

and either tb latest cme or the defendant's release from
confinemen is within ten years of the crime being sentenced)
(N.J.S.A. 2C44-3(a)); OR

The defendant im "professional crimal," (i.e. "a person who
committed a crime as padf a continuing criminal actity in
concet with two or more persons, and the circuamstes of the
crime show he has knowingly devoted himself to amahactivity
as a major souragf livelihood") (N.JS.A. 2C:443(b)); OR

The defendant committed theime for payment or pecuniary
value (N.J.SA. 2C:4-3(c)).

(b) The defendant usedr was in possession of, a stolen vehicle in the
commission ofiry of the following crimes (NJ.S.A. 2C:443(f)):

l
)l

Manslaughter (N.J.S.2C:114);

Aggravated ass#uN.J.S.A. 2C:121(b));

Kidnapping (N.B.A. 2C13-1);

Aggravated sexual assault.INS.A. 2C:14(a));
Aggravated criminal sexual contact (N.AS2C:14-3(a);
Robbery (N.J.3. 2C:151);

Burglaly (N.J.S.A. 2C:18);

Ressting arrest and eludinghaofficer (N.J.S.A. 2C:22(b));
EscapeN.J.S.A.2C:295); and

Manufacturing, distbuting or dispensing a controlled dangerous
substance (N.J.S.2C:35-5).
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2. Prior Conviction Rules.

(@) "Prior Conviction" Defined. A prior conviction of an offese is "[a]n
adjudication by acourt of canpetent jurisdiction that the defendant
commited an offense.”" N.J.S.A. 2C+44a).

(i) Adjudication. For a prior crime, an adjudicatn is sufficient,
even if the sentence has besmspended, as long as titae to appeal
has expired andhe defendat has mt been pardoned. N.J.S.A.
2C:444(Db).

(i) Foreign Jurisdiction. A conviction in "another jurisdtion”
constitutes a prior cafiction if the law oftha jurisdiction authoded
a prison sentence in eass of six months. N.J.S.2C:444(c).

(b) Proof of Prior Conviction. "Any prior conviction may be proved by
any evidence, including fingerptinecords made in connectiontiwiarrest,
conviction or imprisonment, that reanably satisfies the couthat the
defendant was convied." N.J.SA. 2C:4-4(d).

3. Extended Term Ranges.N.J.S.A. 2C:437/(a)(1) to (7) provides the following
extended ten ranges:

1 Murder (N.J.S.A. 2Q.1-3): thirty-five yeass to life imprisonmentvith a
thirty-five-year paole disqualifier;

1 Aggravatedmanslaughte (N.J.SA. 2C:114), first degree kidnapping
(N.J.S.A. 2C:131(c)(1)), and aggravated sexual assault (NAJ.3C:14
2: thirty years to fe imprisonment;

1 First degree kidnapping of ahild age sixteen or lestN({J.S.A. 2C:13
1(c)(2)): thity years tolife imprisonment with a thirty year parole
disqualifier;

1 First degree crimes (besides the five crimesdigt®ove): twenty years
to life imprisonment;

1 Secmd degree crime: ten taventy years;
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9 Third degreeerime: five to ten years; and
9 Fourth degee crine: five years.

4. Multiple Extended Terms. N.J.S.A. 2C:445(a)(2) prohibits a court from
imposing multiple extended terms. These law discussed isecton C of this
chapterclarifies that a court mustnpose extended terms mandht®y statutgsee
section B of this chapter), even if thesult is multiple extended terms. The court
may not impose discretionary extended term addition to a mandaty extended
term.

(a) Sentencing at One Proceedmp When a court imposes sente for
multiple offenses in the same proceeding, "[njadre than one sentence for
an extended term shall be imposedtll!J.S.A. 2C:445(a)(2).

(b) Sentencing at Differet Times. "When a defendanwho has
previously been entenced to imprisonment is ®equently entencedto
another term for an offense conttad prior to the former sentence, other
than an offense commad while in custody[, tlhe muiple sentences
imposeal shall so far as possibleonform to" N.J.S.A. 2C:4%(a)(2).
N.J.S.A. 2C:445(b)(1).

5. Notice andHearing. The prosecutor must providbe defendant written
notice of the basis for the extended teamd the court must provide @érdefendant
an oppomnity to respond at a haag. N.J.S.A. 2C:446(e). The prosecutor must
file a mdion for anextendedterm within fourteen days of the ket or guilty plea

unless the court extends the time for "goadse shown."R. 3:21-4(e).

6. Mandatory Period of Parole Ineligibility. If the court imposes a digtronary
extended term for kigapping (N.B.A. 2C13-1(c)(2)), or murder (N.J.S.A.
2C:11-3), then the court must also impose a period of parole ibgiig. N.J.S.A.
2C:437(a)(® and (7). For murdethe parole disqualifiemust be thirty years.
N.JS.A. 2C:437(a)(6). For a viation of NJ.S.A. 22:131(c)(2) (kidnapping),
the parolaisqualifier must be thirty years. N.J.S.A. 2GA3)(7).

7.  Optional Period of Parole Inelgibility. With the exception of sentences
for murder (N.J.S.A. 2C:1B) and kidnapping (N.J.S.A. 2C:113c)(2)), & part d

a N.J.S.A. 2C:448(a) discretionarextended term "the court may fix a minimum
term [of parole inegibility] not to exceed onddf of the term" or, n the case of
life imprisonment, twentyfive years.N.J.S.A. 2C:437(b).
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B. Mandatory Extended Terms: Statutory Provisions

1. Child Endangerment N.J.S.A. 2C:24(b)(5)(a) and N.J.S.A. 2C:24
4(b)(5)(b) requires the court taripose an extended terona person convicted af
second or subsequent effse ofcreating,possessingeceiving, vewing a having
under his or her control ddipornography

2. Soliciting a Minor to Join a Street Gang. N.J.S.A. 2C:338(f) requires
the court to impose na eXended term for solithg, recruiting, coercingor
threatening a person undee age of ghteento join a street gang.

3. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:358
requresthe court to impose, upomplication of the preecuor, "twice the term D
imprisonment, fine and palty, including twice the tem of paroleineligibility, if

any, authorized or requiretb be imposed by" N.J.S.A. 2C:3gb) (drug
distribution) or NJ.SA. 2C:357 (distribution wthin a school zone)ot any other
provision ofthis title." If the defendnt is convicted of more thame offensethe
cout shall impose one enhanced sentemtehe most serious offensébid. The
prosecutor must estaslh the basis for the enhancedntence by a preposicrce
of the evidence, ahthe court must hold a h&ag on the matterlbid.

Note: This statuteis subject to the N.J.S.A. 2C:32 waiver provision, discussed
further in Chapter XIV on drug offeedsentencing.

4. State Taxes. N.J.S.A. 2C:43%(e) povides that the counnay impose an
extended ten for "a third or subsequentffense involing Stde taxes under
N.J.S.A. 2C:20 [thet by failure to make required disposition of property
received]N.J.S.A. 2C:2115 [misapplicabn of entrusted pragrty and property of
govenment or financial institudn], any other provision ohis code, ounder ay

of the provisions of Title 54 ohe Revised Statutes [taxation], or Title 54A of the
New Jersey fatutes [New Jersey Gross Incenfiax Act]."

5. Repeat Drug Offender. N.J.SA. 2C:436(f) provides thaupon application
of the progcutor and fder a fearing, the court must impose an exted term with
a parole disqualifier on anyone convicted of thiédowing crimes if the persoalso

has a prior congtion of "manufacturinggdistributing, dispensing opossessing
with intent to disribute a caotrolled dangerous substance or controllethstsance
analog":
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9 Manufacturing, distributing, dispensing qossessing with intent to
distnbute any dangerousubstince or controlled sskance analog
(N.J.S.A. 2C35-5);

1 Maintaining or operatig a contrded dangrous substance production
facility (N.J.S.A. 2C:3%4);

1 Employing a juvenile in a drug distributigereme (N.J.S.A. 2C:35);
9 Being a leader of a nawtics trafficking networkN.J.S.A. 2C:383); or

1 Distributing, dispensing or passsing withintent b distribute within a
school zone (N.S.A. 2C:35%7).

N.J.S.A. 2C:43%(f) requires the extended tennmclude a parole ineligibilitterm
between on¢hird and onehalf of the setence imposed, or three ysawhichever
is greater. Ifthe defendanviolated N.J.S.A. 2C:3% (employing a juveile in a
drug distribution scheme), the period of parole inbkildy must be at least seven
years, and if the ane s one of the fourth dgee, the period must be kast
eighteen monthsN.JS.A. 2C:436(f). Note: The enhanced sentencing proviso
of N.J.S.A. 2C:43%(f) are subject to waiver under N.J.S.AC:25-12. See the
Chapter XIV o drug offender senteing for additional discsssion.

6. The Graves Act and Assault Weapons.N.J.S.A.2C:436(c) and N.J.SA.
2C:436(g) require an extendedrte when the defendant has previously been
convicted of a crimenvalving the use or possessioha firearm and theoonmits

an enumerated adhse. See Chapter Xlll oBraves Act and assault weapons
sentencindor addtional discussion.

7. Sex Offender Molation of Parole Supervision for Life. N.J.S.A. 2C:43
6.4(e) provides that if a defendant gonits any of the fobbwing offenses while
serving parole supervision foifé, the court must impose axtended ten, and
the defendant must serve the entimentéefore returning to parole supervision for
life (Note that NJ.SA. 2C:436.4(e) was amendedffective Feb. 1, 218, to
include N.J.S.A. 2@24-4.1 (leader of a chilpornography network))

1 Murder(N.J.S.A. Z:11-3);
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)l
)l

Manslaughter (N.J.S.A. 2C:44);

Reckless vehicular homicid®&l.J.S.A. 2C:115);
Aggravated ass#uN.J.S.A. 2C:121(b));

Kidnapping (N.J.S.A. 2C31),

Luring a child (N.JS.A. 2C:136);

Sexual asmult (N.J.S.A. 2C:148);

Criminal sexuakontact(N.J.S.A. 2C:143);

Endangering thevelfare of a child (N.J.S.A. 2C:24);
Leader of a child pornagphy network (N.J.S.A. 2C:24.1);
Second degreauglary (N.J.S.A. 2C:1); or

Possession of a weapdor an unlawful purpose (NS.A. 2C:394(a)).

8. Persistent Violent Offenders (als known as the "Persistent Offenders
Accountability Act" and the "T hree Strikes and You're In" Law). N.J.S.A.
2C:437.1requires the court tonpose either a life sentee without parole or an
exterded term, dpendingon the crime committed, and after eahing.

(@)

Life without Parole. N.J.S.A. 2C:437.1(a) provilesthat a person

convicted ofany of the followingcrimes, or their substaali equivalent
under any sintar statute, "who has beenrmoocted of tvo or mae crimes

that were committed on pri@nd separate occasions, regardless of the dates
of the convidbns," shall be sentenced to tarm of life imprisoment
without parole:

1 Murder (N.J.S.A. 2C:1B);
1 Aggravated manslaughter (N.J.SZC:11-4(a)),

1 Firstdegree kidnapping (N.J.S.A. 2C:13
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1 Sexual assault (N.J.S.A. 2C:24a)(3) to (6));

9 First degreeobbery (N.J.S.A. 2C:183); or

9 Carjacking (N.J.S.A2C15-2).
Note: Pursuat to N.J.S.A. 2C:43.1(e) a defendant sentenced toelif
without paole uncer N.J.S.A. 2C:4F.1(a) may be relsad on parole if the
defendant "is at least 70 years of age" dmak served at least 35 yeans
prison pursuant to N.J.S.A. 2C:437.1, and "the full Parole Board
detemines that the defendant i®tna dangerto the sfety of any other
person or the comumity."

(b) Extended Term. N.J.S.A. 2C:437.1(b) requires theout to impose
an extended ter if the circumstancein subsection (1) or (Hxist:

(1) the defendant being sentenced for any tfe following crimes
and has two or more convictions famy of those crimes or the crimes
enumerated in N.J.S.A. 2C:431(a) (listed above), "regardis of the
dates of tk cawictions™:

1 Second dgree manslaughter (N.J.S.2C:11-4);

1 Second or third dgee assauliN.J.SA. 2C:121(b));

1 Second degree kidnpimg (N.J.S.A. 2C:13);

1 Aggravated criminal sexual contact @nany circumstances
set forthin N.J.S.A. 2C:14@(8(3) to (6) (N.J.S.A. 2C:4-3);

1 Second degree roblyefN.J.S.A. 2C:151);
1 Secondlegree burgry (N.JS.A. 2C:182); or

1 Second degree pssssion of weapons for unlawful purposes
(N.J.S.A. 2C:39A9).
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(2) The defendant: (1) is nwicted of a crime ammem’ted in
N.J.S.A. 2C:437.1(a) (listed above); (2does not have two or more
prior convictions that require sentencing under" N.J.S.AC:423
7.1(a); and (3) has two or more prior convictions that waaguire
sentencing under" N3.A. 2C:437.1(b)(1)if the defendant "had bee
convicted of a crime enuenated in" N.J.S.A. 2C:43.1()(1).

(c) Timing of Convictions. N.J.S.A. 2C:437.1(c) provides: "The
provisions of this section shall not apply wsdée prior convictions are fo
crimes committed osefarate occasions andless the crime for which &
defendant is being sentencess committd eithe within 10 years of the
date of thedefendant's last release from confinement for commission of any
crime or within 10 years of theate of the commissn d the most recent of

the crimes for which the defidant has a prior convictién.

(d) Notice andHearing. Within fourteen days of ent of a guilty plea or
return of a verdict, the State must semaice upon defendant of the
intention to impose skerce pursuant to N.J.S.&RC:437.1(d). See alsdr.
3:21-4(f). The court may ot impose asentencepursuant to N.J.S.A.
2C:437.1 unles the ground for the sentence has been established at a
hearing.

9. Sexual Assault or Aggravéed Criminal Sexual Contact with a Minor.
N.JS.A. 2C:443(g) requires tht a defendant convicted ofxeml assaul{N.J.SA.
2C:142) or criminal sexual contac(N.J.S.A. 2C:143) be sentenced to an
extended term of imprisonent upon application of therpsecutor, if the cme
involved violence or th threat of violence andéhvictim was sixteen years afe
or less. See Chpter XV on sex offender sentencimy further discussion.

10. Crimes Committed while Released on Bil. N.J.S.A. 2C:446.1(a)
requires the court to iposean extended term argbuble the fine authorizeidr
the offense if the defendacommittedany ofthe following offenses and "at the
time of the commission of the crime, the defendant was releasedl @n on his
own recognizane for one of the enuemated crimes and was coicted of that
crime":

1 Posgssion of a firearm with intémo use itunlawfully against the person
of another (N.B.A. 2C:394);

1 Murder (N.J.S.A. 2C:1-B);
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1 Manslaughter (N.J.8. 2C:114),

1 Kidnapping (N.JS.A. 2C:131);

1 Aggravated sexual assault (NS.A. 2C:142(a);

1 Aggravatel criminal sexual contact (NS.A. 2C:143(a));
1 Robbery (N.J.S.A. 2C:1%);

1 Second dgree burglary, or burglary of a structure adapted for overnight
accommodations (N.J.S.A. 2C:4B; or

9 First, secod orthird degree assaulN.J.S.A. 2C:121(b).

Notice and Hearing. Notice to immse a sent@e pursant to this statute
must be filed wih the court and served upon the defendant by the prosecutor
within fourteen days of entry of ¢hdefendant's guiltpleaor return of the
verdct. R. 3:21-4(f). The cout must provide the defendaah opporturty

to challenge the basis for the extendethteat a hearing. N.J.S.A. 2C+44
5.1(b).

C. Extended Terms: Case Law

1.

Imposing a Discretonary Extended Term.

(@) Setting a Term, theDunbar Factors. After finding the defendant
meets the stutory requementdor a discretionary extended terrhetcourt
must assess the aggravating and mitigating factorijding the need to
protect thepublic, and set a tar within the bottom of therdinary term and
top of he extended term rangeStatev. Pierce 188 N.J. 155, 168169
(2006) (modifying the por rule set forth irState v. Dunbar108 N.J. 80, 89
(1987) to eliminate judicial factfinding as required by the Sixth
Amendment).
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(b) Parole Ineligibility. To impose a perio@df parole ineligibility, the
court must be “"clearly convincetlat the aggravating factors sstlantially
outweigh he mtigating factors." State v. Dunbar108 N.J. 8089 (1987)

(c) Deference to the Prosecutor'Request. "Because it is therpsecutor's
choice wlethe to seek an extendegrm ...the trial judgeshould give
weight to the proscutor's dermination.” State v. Thomgsl95 N.J. 436
436(2008).

(d) Sentencing Range.The range of sentence tlegbersistent offender is
subject to "starts at theninimum of the ordinargerm range and ends at the
maximum of the extendeterm ramge." Statev. Piere, 188 N.J. 155, 169
(2006).

(e) Speificity in the Motion for an Extended Term. When the
defendantfaces multiple charges, thegsecutor's notice ahotion should
identify theoffense for which the presutor seeks an extended ter@tate

v. Thomas 195N.J. 431, 436 (2008)If the court imposes an extended term
on acrime different from the one geested, the court rstiexplain its reason
for doing sold. at 437.

2. Discretionary Extended Termsand " Prior Crimes."

(a) Foreign Jurisdiction. Absent a showing of fundamental unfairness, a
conviction for a prior crime in a foreign country igoresumed appropriate
where the jurisdiction haa judicial system with ptections similar to our
own. State v. Wiliams 309 N.J. Superll?, 123 (App. Div.1998). One
criterion for fundamental dirness is that the defenddrad legal cansel in
the prior proceedingld. at 124.

(b) Constitutionality and Factual Findings There is no Sixth
Amendment violation irthe sentecing court's considation of a defendant's
prior convictionand the fad that form the basis for thgior convidion in
order to determine whether the defentqualifies as a "persistent offender
because such findings fallithin the "pria conviction" exception oBlakdy

v. Washington542 U.S. 296, 301 (2004)neApprendiv. New &rsey 530
U.S. 466, 488 (2000) State v. Piercel8 N.J. 155, 163 (2006) The
sentencingcourt may also rely on a defendantscession that he or she is
eligible for an extended terams a persistent offieler State v. Clarity 461
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N.J. Super.320, 32829 (App. Div. 2019) certif. denied 241 N.J. 146
(2020)

(c) Prior Conviction Pending Appeal. The sentencing court may consider
a convictionfor a pria crime, even if an appeal challengitige convictions
pending. State v. Cook 330 N.J. Supe95, 422 (AppDiv. 2000) If the
prior conviction is reversed on appeal, then the elddterm would have to
be vacatedlbid.

(d) Timing of Offenses.Under N.J.S.A2C:443(a),a defaxdant may not
be sergnced as a persistent offender if the "latest in time" prior canue
the "last release from confinement" both occurred more dragetrs before
the crime for which the defendiis being sentenced, even if thadst prior
conviction was entegkwithin the tenryear period. State v. Clarity454 N.J.
Super.603, 606 App. Div. 2018); State v. Hendersor375 N.J. Super. 265,
266, 2D (Law Div. 2004)

(e) Prior Crimes Considered Previously by a Court. A court is not
precludel from considering priorranes that a prior court used as a lsdsr
an extended termState v. Reldan231 NJ. Syer. 232, 23438 (App. Div.
1989).

()  Chronologyof Crimes and Convictions. The sentencing judge may
consider crimes committed afteretlrime for which the court is imposing a
sentenceso long as tb ddendant was convicted of the subsequenheri
prior to sentencing.State v. Cok, 330 N.J.Super.395, 42122 (App. Div.
2000) Compare this approach to the foliogg mehods used to calculate
persisentoffenderstatusfor other puposes:

(i) Sex Offenders Under N.J.S.A. 2C:18, a second or
subsequensex offender conviction is subject to mandatory parole
ineligibility (unless given an extended sentence uhNd&iSA. 2C:43

7), if the person halseen conviad of asexually orented ofense "at
any time." The "first" or "earlier" crime had to resuita conviction

by the time the later offense was committeégtae v. Anderson 186
N.J. Super. 174, 176 (Appiv. 1982),aff'd 0.b, 93 N.J. 141983)

(i) The Graves Act The Grave#ct does not limit the chronological
sequenceof crimes subject to its extendedrie provision;the ory
requiremenis tha there be a prior convictionState v. Hawks114
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N.J. 359, 3657 (1989) It has been postulated, budtrdedded, that
a Graves Act extermdl term canno be inposed based pon
conwuctions and sentences entered in the same proceedtaie v.
Rouwntree 388 N.J. Suped.90, 20709 (App. Div. 2006)

(i) Repeat Drug Offenders An extended term under N.J.S.A.
2C:436(f) does not depend on the chronological sequence of the
offenses orconvictions. The defendant must have beemnvicted "at

any time." State v.Hill, 327 N.J Super 33, 4242 (App. Div. 1999)
However, the statute will not apply iféldefendant enters guilty pleas

to two differentchargesursuant taone agrement, on the same day,

at one proceedingState v. Owens381 N.J Super. 503, 51243 (App.

Div. 2005)

(iv) Domestic Viokence Act The enhaned penalty pvisiors of
N.J.S.A. 2C:2830 apply only to individuals who have been
preMously convicted of a domestic violence offense as of the date th
subsequent offense was committed. Henceseheraisions do not
apply to someos simultanecsly corvicted of ofenses ocurring on
two separate occasion§tate v. Bowser272 N.J. Supels82, 58889
(Law Div. 1993)

3. Discretionary Extended Terms and "Confinement."

(@) Probation Is Not "Confinement."  Because probation is not
"confinement,"a prior sentence to probation may not be considered for
purposesof determining whether the defendant had beeleasd from
confinement within teryears precedg thecurrent offeise. Stae v. Clarity
454N.J. Super603 609 App. Div.2018.

(b) Brief Confinement Based on a Probation Violation"[T]he persistent
offender statute applies to confinement for arnied behavior, not the mere
incidentof an indivdual béng held briély in custody." State v. Clarity454
N.J. Super603 613 App. Div.2018). Thus, where the State claims that the
defendant was confinagithin the preceding ten year period becausevhs
briefly detained after violatg a term ofprobaton, the sente&ing caurt
must determine whether the brief detention was the resulcofme orthe
"failure to adhere to a substantial requirement ise@gi@as a condition of the
probation,"” the latteof which is "considered part oféhcorrectiongroces,
[and] nota separge prosecution and convictionlbid.

110



RulesWhen Imposing Multi ple Extended Terms.

(@) Discretionary Extended Terms. N.JS.A. 2C:445(a)(2) prohibits a
court from imposig mutiple discretionary extendegrms, evenfithe erms
are to ke servedconcurrently. State v. Mays321 N.J. Supe619, 636 (App.
Div. 199).

(b) Mandatory and Discretionary Extended Terms. The prohibition
against multiple extended terms is inapplicablenndatory extended terms
required by the Graves Act (N.J.S.AC:23-6(c)), State v. Robinsgn217
N.J. 594, 59 (20M4) (citing State v. Connell208 N.J. Super688,697 (App.
Div. 1986)) and the Comprehensive Drug Reform Act (N.J.S.A.
2C:436(f)), Stae v. Singletonn 326 N.J. Super. 351, 355 (App. Div. 1999)
Thus if the defendantsi convided of two Graves Act offenses and a drug
offense, all of which aresubject to mandatory extended terms, the court
must impose threextended terms. The court may not, howevemosea
discretionary extended terim addition b a maxatory extened term. State

v. Robinson217 N.J. 594, 6690 (2014).

(c) Multiple Ext ended Terms. N.J.S.A. 2C:445(a)(2) prohibits a court
from imposng multiple discretionary extended terms ineosengncing
proceeding; it "has napplication .. . where extendeterms ae imposed by
two different courts for different offenses at prodegd separated by a span
of nine years."State v. Reldgn231 NJ. Super. 232, 238 (App. Div. 1989)
(affirming an exended term where the defendavds servingan exteded
term pusuant toa former persistent offender statute). Pursuant to N.J.S.A.
2C:445(b), a defendant serving an extended term cannot be sentenaed t
discretionaryextended ternby a subsequerdgent@&cing court for a crime
commited before th crime for which heor sheis already serving an
extended term, unless the first offense ocadiwhile the defendant was in
custody. State v. Penningtod18N.J. Super548, 55458 (App. Div. 2011)

(d) Crime Committed While "In Custody." A defendantwho canmitted

a sulsequentoffense while released on bail committed that offense while "in
cudody" for purposes of N.J.S.A. 2C:4{b), and thus, may be subjdo a
second discretionary extended term bgeaom sentencing courtState v.
Boykins, 447N.J. Syer. 213, 2223 (App Div. 2016).
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(e) Probation Violation. If a defendant commits erime while serving
probation on a suspended extended termcthat may revoke probation,
reinstate the origial exended term, and impose an extled term fothe

crime committel while on probationwithout violating N.J.S.A. 2C:44
5(a)(2). State v. Wliams 299N.J. Super. 264, 2773 (App. Div. 1997).

(f) Severed Charges.When clarges in an indictment are sed, and
the court imposes an drnded ¢rm on a conviction from the first trial,
N.J.S.A. 2C:445(b)(1) pedudes the court from imposing an extended term
on a convictiorfrom the second trial State v. Hudsar?09 NJ. 513 531-33
(2012). The Hudsondecision did ot crede new law and therdore has
retroactive effect.State v. Bull 227N.J.555, 563 (2017).

(g0 Guilty Pleas at Different Times. N.J.S.A. 2C:445(b)(1) precludes a
sentencing court from imposingsacondextended term for an offensizat a
defendnt "pled to secondn time but that was committed earlier than the
imposition of the extendettrm sentence she [the defendant] is serving.
State v. McDonald?2( N.J. 549, 555 (2012).

Repeat Drug Ofenders.

(a) Separation of Powers As written N.J.SA. 2C:436(f) (requring the
courtto impose an extended term on a repeat drug offenderajplication

of the prosecutor) violates the doctrine of sepamaof powers by giving
unfettered power to psecubrs in the sentencing deterration. Statev.
Lagares 127 N.J. 20, 31 (1992). To comply with the separabiopowers
doctrine, our Court has interpreted the statute asimag the Attorney
General toadoptguidelinesto asist prosecutorial decisiemaking while
reflecting the legisléive intent that extended sentences for repeat drug
offenders should be theorm. State viagares127 N.J. 2032(1992).

() Guidelines. For the guidehes efective May 20, 1998, through
September 14,2004, see Attorney General Directive 19981,
incorporating by referenceAttorney General Guidmes for
Negotating Cases under N.J.S.A. 2C:352, available at
www.nj.gov/oag/dcj (click on "Directives/Guidines,’ then
"Directives"). For a wcussion ofthe stéewide guiddhes issed in
response thagaresseeState v. Kirk 145 N.J. 159, 1689 (1996)
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For offengs conmitted on or after Septembe$,12004, theAttorney
General prowulgated revised guidelines. They are available at
www.nj.gov/oag/dcj (click on "Directives/Guidelines,” then
"Guidelines," then BrimageGuiddines 2").

(b) Arbitrary and Capricious C hallenge. Prosecutors must stateeth
reasons o the ecord for seldng anextended sentence under the repeat drug
offender statute (N.J.S.RC:436(f)), andthe court may deny or vacate an
extended term wdre a defendant clearly and convincingly esisiisthat

the prosecutor's decisiavas arbitray and @pricious. State v.Lagares 127

N.J. 20, 3233 (1992).

(c) Sixth Amendment. The requirement that the court find the ibder a
mandatory extended term falls withihet "piior conviction" exception of
Blakely v. Wasington 542 U.S. 296, 301 (2004), and thus does nondffe
the Sixth Amadment juryfinding requirement.State v. Thomagsl88 N.J.
137,149-52 (2006).

(d) Chronology of Offenses andConvictions. Similar to the Graves Act
repeatoffender provision, the chronological sequentahe offenses rad
convictions is irrelevant for purposes of b.A. 2C:436(f). State v. Hill
327 N.J. Super33, 41-42 (App. Dv. 199). The onlyrequiranent is that
there be a previous conviction "at any timdbid. But where a defedant
enters guilty pleas to two different chasgenthe same day, in the same
proceeding, angursuat to one agreement, N.J.S.2C:436(f), will apply.
State vOwens 381 N.J. Super. 503, 513 (App. Div. 205).

(e) TheDunbar Factors. The factors set forth iState v.Dunbar, 108 N.J.

80 (1987, as modified inState v. Jemowicz, 119 N.J. 152 (1990), for
setting an extended term apply when impgssnmandatory dgnded term
under N.J.S.A. 2C:48(f). State v.Vasaquez 374 NJ. Swper. 252, 267
(App. Div. 2005) State v. Wiliams, 310 N.J. Sugr. 92,9899 (App. Div.

1998)

6. Persistent Gfenders Accountability Act (the Three Strikes aml You're in
Law).

(@) Robbery. The Persistent Offender Law's referencé&td.S.A. 2C:151
(robbery) appliesonly to first degree robbery.State v. Jordan378 N.J.
Super. 254, 2581 (App. Div. 2005)
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(b) Hearing. The State must establish the basis doterm under the
Three Strikes Law at a hearing where the defehbias the right to hear and
controvert the edienceagainst him or her and to offevidence irhis orher
own beh#f. N.JS.A. 2C:437.1(d);R. 3:21-4(f). The standard of proving a
defendant's prior coniction under the statute is proof by a prepondeeaf
the evidence State v. Oliver162N.J. 58, 59692 (2000).

(c) Conviction in another Jurisdiction. A foreign conviction mat be
"substantially equivalent” to an enumeratdtense. State v. Rhodes329
N.J. Super536, 544(App. Div. 2000)

(d) Timing of Convictions and Punishments.The law is notlimited to
defendants who have been convicéed punished for the first two offeses
before conmitting the third éfense. State v. Galiano349 N.J. Supen57,
164-65 (App. Div. 2002) "If two qualifying convictions pecedethe
sentencig of thethird offense and that offense was committed either within
ten yeas of defendarg’ most recent release from confinement for
commission of any crime or within ten years of thenamisson of the most
recent of the mes for whch defendant has a nor corviction, then
defendant is eligible for the enhanced punishmemM.a3fS.A. 2C:437.1(a),
even though the present sentence is foofi@anse committed prior to the
entry of the pe-qualfying convictions." Id. at 168.

(e) Timing of Crimes. To qualify as "strikes," the two other offenses must
have occurred "on prior dnseparate occass.” Thus, the defendant must
have committeditemon different occasions and prior to therthoffense.
State v. Parks192 N.J 483, 488 (R07).

()  Constitutionality. As applied to adults, the Three Strikes Law does
not violate he double jeopaly, ex post facto, due process, or equal
protecton dauses of the federal or state constitusiodoe not violate the
separation bpowers doaine, and does not anstitue cruel and unusual
punishment. State v. Oliver 162 N.J.580, 58589 (2000). A statute that
mandatesife imprisonment without the posslity of parole for adefendant

who was umler the age of eighteen at the time he or she committed the
offense violates the Eihth Amendment prohibition against cruel and
unusial punishment. Miller v. Alabama us. ,  ,132S. Ct
2455,2460 Q012. See alsdMontgonery v. Louisana, us. .,
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136 S. Ct. 718, 734 (2016) (ruling thddiller v. Alabama applies
retroactively).
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IX. CONCURRENT AND CONSECUTIVE SENTENCES

When a defendant is subject to nplkt terms of imprisonment, the senting
courtmust deide whethethe terns will run concurrently or consecutively. A few
statutes requiremposition of cosecutive terms (see section B). In all otheesas
the decision is left to the sentencing ctaudisretion (see section A). Semt C
discuses casdéaw on concuent am consecutive terms.

A. Consecutive Termswithin the Court's Di scretion: Statuory Provisions

1. Statutory Authority for Discretionary Consecutive Terms.N.J.S.A. 2C:44
5(a) provides that where a defendaeteives mulple setences of impsonmerh
“for more than one offense, including an offense for which aigusevsuspended
sentence or sentence of probation has been reyskell multiple sentences shall
run concurrenyl or consecutively as the court datanes at théime o sentence.”
"Thereshall be no overall outer limit on the cumulation of consecutimesees
for multiple offenses”; however, the aggregate of conseeterms to county jail
may not exceed eighda morths. lbid.

2. Sentences Imposed at Diferent Times. N.J.SA. 2C:445(b) instructs the
court to decide whether to run terms conseelyivor concurretty when a
defendant, previously sentenced to rmegnment, is later sentenced for an offense
committed prior to the former sentenc&ee alsdN.J.S.A.2C:445(d) (instrucing
that multiple terms of imprisonment shall run concurrentlyamsecutively whe a
second or subsequent sentence is imposed).

3. Offense Committed vhile Released PendingDispostion of Charges.
N.J.S.A. 2C44-5(h) limits the court's disagtion in imposing concurrent terms
where the defendant committed the offenghile releasedwith or without bail,
pending disposition of @rges. The court may impose concurrent termy of,
after considering "the charter and conitions of the defenent,” the court "finds
that imposition of consecutive sentences would beerous injustie which
overrides the need to deter such condhyotthers." Ibid.

4. The Yarbough Guidelines N.JS.A. 2C:445 does not specifywhen
consective or concurrent entencesare appropriate. Ili$tate v. Yarboughl00
N.J. 627,64344 (1985), the Supreme Court set forth tbkofving guidelines for
sentencing courts whethe ofender "has engaged in a patteof behavio
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consituting a seles of eparate offenses” or "multiple offenses in separate,
unrelated epdes™:

(1) thee can be no free crimes in a system for whiclptimeshment
shall fit the crime;

(2) the reasns fa imposing either a consecugier concurent
sentencehould besepartely stated in the sentencing decision;

(3) some reasons to bensidered by the sentencing court should
includefads relating tahe crimes, including whether oon

(a) the crimes and theobjectives vere prelominantly
independent of eachtlwer;

(b) the crimes involved separate acts of violence or threats of
violence;

(c) the crimes were committed at @iféri times or sparate
places, rather than beingrmmitted so osely in time anglace
as toindicaie a single peod of aberranbehavior;

(d) any of the crimes involved multiple victims;

(e) the conmictions for which the sentences are to be imgose
are numerous;

(4) there should be no doubleouning of aggraatingfactors;

(5) successig termsfor the sameffense should nabrdinaily be
equal to the punishment for the first offense; and

(6) there should be an overall outer limit on the cuation of
consecute sentences for multiple offenseet to exced the sum of
the longest termgincluding an exteded term, if eligilke) tha could
be imposed for the two most serious offenses.

[State v.Yarbough 100 N.J627,643-44 (1985)]
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Note: Yarbough guideline numbersix has bee superseded by 4993
amendmento NJ.S.A. 2C:445(a), which provide thatthere "shall be no
overall outer limit on the cumulation of comsBve sentences for multiple
offenses."”

5. Calculation of the Terms. N.J.S.A. 2C:445(e)(1) irstructs thatwhen terms
run cancurrently, the shoter terms mege in, and are datied by discharge of the
longest term." When the terms run conse@hivthey "are added to arrive at an
aggregate ten to be served agl to the sum of all terms." NSIA. 2C:445(e)(2).

B. Mandatory Consecutive Terms: Statutory Provisions

1. Leaving a Motor Vehicle Accident Resulting in Death N.J.S.A. 2Cl1-
5.1 instructghat "when tle courtimposes mulple sentences ofrprisorment for
more than one offense, those sentences shall run coinsdc

2. Second or Third Degree Leaving the &ne of a Boating Accident.
N.J.S.A. 2C:135.2(d) irstructs thatwhen

the court mposes multile senénces of impsonment for morehtan oneoffense,
those sentences shall run consecutively."

3. Leaving a Motor Vehicle Accident Resulting in Serious Body | njury.
N.J.SA. 2C:121.1 provides that "whenewein the cae of such multiple
convictionsthe cout imposes miliiple sentences amprisonment for more than
one offense, those sentences shall run cotigely.”

4.  Third Degree Endangering an Injured Victim. N.J.S.A 2C:121.2(d)
requires the senteac'be servedonsecutively tdhat imposedor any conviction

of the crime that mdered the person physically helpless or mentally
incapacitated.”

5. Third Degree Reckless EndangermentN.J.S.A. 2C:2-2(b)(2) provideghat
the sentence "shall be orddréo be sered consecutivelyat that imposé for a
conviction d the offense thathe deéndant intended to commit or facilitate when
the defendant violatlthe provisions of this subsectionNote: As of January 11,
2016, this statute was repealed aeglaced by NJ.S.A.2C:247.1 (Endangering
anotherPerson), whih does not requira congcutive term.
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6. Throwing Bodily Fluid at a Department of Corrections Employee.
N.J.S.A. 2C:1213 provides: "Aterm of imprisonmat imposed for this offense
shall un consecutiely to any term bimprisonmen currently being seved and to
any otler termimposed for another offense committed at the time of the assault

7. Kidnapping a Minor and Homicide. N.J.S.A 2C13-1(c)(2) povides that if
the kidnapped victimis killed, the kidnapping coriction must "be seved
consecutiely to any sentemc impo®d pursuant to" Chapter 11 (criminal
homicide).

8. Financial Facilitation of Criminal Activity. N.J.S.A. 2C:2127(0 requires
the conviction "be served consecutiyelo that inposed for a convimn of any
offenseconstitutingthe criminal activly involved or from which the property was
derived."

9. Witness Tampering. N.J.S.A. 2C:2&(e) requires the sentence $&ved
consecutiely to the sentence for "an offend&t was tk subject of the fGcial
proceeding @ investigaton."

10. Violation of a Protective Order Prohibiting Witness Tampering.
N.J.S.A. 2C:2&.2(b) authorizes the court to impose a consecigereence to the
sentence on the underlying offensén the eveh the court does at impose a
consecuwe term, itmust state its rathale a the record.lbid.

11. Solicitation of Street Gang Members. N.J.S.A. 2C:3328(e) instructs that
if the defendat solicited anotler to join a criminal street gangwle under dicial
detentionthe sentencenust k& served coresutively to the setencethe defendant
was serving when the defendant solicited gang mesnbeAdditionally, the
sentence under this staumist be served ansecutively to a sentence "imposed
upon any dter such convictio."

12. Gang Criminality. N.JS.A. 2C:3329(b) requiresthe sentence imposed for
the crime of gang criminality be servednsecutively to the sentence on any of the
following underlying éfenses: "any crime specified ilmapters 11hrough 18, 20,
33,35 or 37 ofTitle 2C"; prostituton (N.J.S.A. 2C:34.); pcssession of prohibited
weapons and devices (N.J.S.A. 2C39 paxsssion of a weapon for an unlawful
purpose (N.B.A. 2C:394); pcssession of a firearm while commmt certain
offenses (N.J.S.A2C:394.1); unlawfu possessiomf a weapon (N.J.8. 2C.30-

5); or manufacturing weapons (N.J.S.A. 2C%89
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13. Promoting Organized Street Crime. N.J.S.A. 2C:330(b) reuires the
sentene be served consecutively to thatemce imposd on an underlympoffense
pursuant ® Chapters 1through 18, 20, 3335, o 37 of Title 2C, or a conviction
under N.J.S.A. 2C:38.1 (posssdon of a firearm while committing certain
offenses) N.J.S.A. 2C39-5 (unlawful possession of a weap; or N.JS.A. 2C:39

9 (mandiacturing we@aons).

14. Bawby Traps in the Manufacturing or Distribution of Drugs. N.J.S.A.
2C:354.1(e) requires tsentence be served consecutively to the seatémca
convictionof any offense in Chapter 35 (droffenses)pr a conspiracy cattempt

to commit an offense uner Chapter 35, "umss thecourt, in consideration of the
character and circumstances o ttefendant, finds that imposition of consecutive
sentences would & a serious injustice which overesl the needo deter such
conduct by others If the court doesnot impose a consative sntence, the
sentence shall not become final for 10 days in otolgrermit the appeal of such
sentence by the psecuion."

15. Possession of a Bump Stock or TriggeiCrank. N.J.S.A. 2C:393(l)
(effective Jan16, 218) requiresthe sentence fornowing possession of a bump
stock or trigger crank to run consecutiveithe sentence for unlawful possession
of an asaultfirearm (N.JS.A. 2C:395(f)).
16. Possessionfaa Weapon during a Drug or Bias Crime. N.J.S.A.2C:39
4.1(d) requires the sentem runconsecutively to the sentence for any of the
following offenses:

9 Leader of a narcotics trafficking network (N8JA. 2C:353);

1 Maintaining or operating a drug puaction faciity (N.J.S.A. 2C:5-4);

1 Manufacturingor distributng drugs (N.J.S.A2C:355);

1 Manufacturing and dispensing Gamma Hydroxybutyrate (N.J.S.A.
2C:355.2);

1 Manufacturing and dispensing Fluaizgpam (N.J.S.A2C:355.3);

1 Employing a juvenilen a drug digibution schemeN.J.S.A. 2C:5-6);
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1 Possession afrugs on or nearchool poperty (N.J.S.A. 2C:35);

9 Distribution or possession of drugs public property (N.J.S.A. 2C:35
7.1);

1 Possessen, distribution, or manufacturing imitation drugsN(J.S.A.
2C:35-11); and

1 Biasintimidation(N.J.SA. 2C:161).

17. Assault by aninmate of a Correctional Employee, Sheriff's Department
Employee, or Law Enforcement Officer. N.J.S.A. 2C:445(i) requresthe court
iImpose a term of incarceration on ammiate for assult on an employe of a
corredional facility, juvenile facility, cowty sheiff's department, or law
enforcement officer. The sentence musatin consecutively to any term of
imprisonment arrently being seved and to any other term imposexdt &ny other
offense committeat the timeof theassault."lbid.

C. Conse&utive and Concurrent Terms: Case Law

1.  Aggravating and Mitigating Factors. "[F]or each crime in a series the
court $ould impose a seéance, taking into account the appriate aggavating
and mitigaing circumsances st forth in NJ.S.A. 2C:441(a) and -1(b), before
considering whether the sentences should run congegutbr concurrently.”
State v. Rogersl24 N.J113 119 (1991).

2. Expired Sentences. The courtmay notrun a sentence cona@ntly to a
sentencethat has fuy expired. Statev. Mercadante 299 N.J. Super522, 532
(App. Div. 1997)

3.  Sentencesn Foreign Jurisdictions. The casecutive term prasions of

the Code do not allow a court to impose a sentence to rueraibing to a sentence

in a foreign jurisdiction. Breeden v. N.J. Bp't of Corr, 132 N.J. 457, 46566
(1993) However, if supported bydaguate reasons, a court may impose a
sentence awsealtive to another jurisdiction'ssentence that a defendantisrently
serving. State v. Wlers, 279 NJ. Supe 626, 63437 (App. Div. 1995) See also
Setser v. United States  U.S. _, 132 S. Ct. 1463, 1448 (2012)
(providing thata federal courtnay oderits sentencéo run consecutive to a state
sentence that has tnget been imposéd
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4. Requisite Findings. The court muststate separdte its reasons for
iImposing conseutive sentences. State v. Miller, 205 N.J. 109,129 (2011)
(remandilg for resentacing where the court failed to address fthiarbough
factors) However, a reviewing counhay uphold a sentence that lackspecific
statenent of reasons and findings "whee the sentencing a@nscript makes it
possible tdreadily dedae' thejudges reasning." Id. at 12930 (quotingState v.
Bieneck 200 N.J. 6@, 609 (2010)).

5.  The Yarbough Guidelines on Procedural Maters. "The seond fourth,

fifth, and sixth gudelines do not assi a court in making the thitesld decision
whethe to impose oncurrent or consecutive sentences; rather, they establish
certain procedural requiremeritsState v. Careyl68N.J. 413, 423 (2001).

6. Yarbough Guideline Three. The guideline that praogles the "clarest
guidancé to sentencing courts is the third one, which sets forth fivediascthat
focus on the facts lating to the crime State v. Cang 168N.J. 413423 (2001).

7. Qualitative Weighing. The caurt should galitatively, not quantitatively,
weigh the factors set forth in guideline thre&tate v. Careyl68N.J. 413, 427
(2001). A cairt may impose consecutive sentes "even though aajority of the
Yarboughfactors support cocurrentsenteges.” Id. at 42728. SeeState v. Swint
328 N.J. Super. 236, 26App. Div. 2000 (explainingthat even when offenses are
conneckd by "unity é& specific purpose,” are somewhatterdependent of re
another, and are committedthin a shot periad of time, the court may impose
consecutive terms)But seeStatev. Copling 326 N.J Super. 417, 4442 (App.
Div. 1999) (findng tha the ourt ered in imposing consecutive terms for murder
and unlawful pesession of a weapon becauselyotwo Yarbough factors
(purposesand victims ofthe crimes) weighed in favor afonsecutive terms).

8. Severity of the Circumdances. When decidng wheher to impose
concurrent or consecutive sentences, the court shdeddrmine whether the
Yarboudh factor under consideration "rendethe colleate group of offenses
distinctivdy worse than the gup of offenses would be wetigat circumsince no
presat.” State v. Carey168 N.J. 413, 428 (2001)

9. Multiple Victims and Harms. "Crimes involvirg multiple deghs or
victims who have sustaineserious bodily injues represent especially sabte
circumstances ér theimpostion of consecutive sentencesState v. Carey168
N.J. 413428 (2001) Accord State v. Roeh, 146N.J.208 23031 (1996);Stae v.
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Johnson309 N.J. SupeR37, 27172 (App. Div. 1998). This is beausethe "total

impact of singulaoffenses againstfferent victims will generail exceed thé¢otal

impact @ a sngle individual who is victimized multiple times." This isi¢ even
when the defendantdlinot intend to harm multiple victis but it wadoreseeable
that his or her reckks conduct would ka that effect. State v. Cang 168 N.J.
413, 429(2001)

10. Multiple Victims of Vehicular Homicide. "[l]n vehicular homicde cases,
the multiple-victims factor is enti#d to great weightral should ordinarily result in
the impositon of d leasttwo consecutive terms whemultiple deathsor serious
bodily injuries have been inflicted uponuttiple victims." State v. Careyl68 N.J.
413,42930 (2001) This does notcreate a presumptiom ifavor of consecutve
terms, however. State v. Liepe239 N.J. 359 377 (2019) "Like any Yarbowgh
analysis, the sentencing court's determination regaaodingecutive ah cancurrent
terms in the vehicar homicide settingurns on a careful evaluatiar the specit
case’ Ibid.

11. Need to Protect Society.Conseaitive sentences are especially appropriate
where society mushe protectedrom those who are unwilling tlead productive
lives and who resort to criminattvities. State v.Tacceta, 301 N.J. Super227,
261 (App. Div.1997)

12. Maximum Terms and DoubleCounting. "[F]actorsrelied on tosenence a
defendant to the maxmm term for each ofinse should not be used ag#&in
justify imposing those sntenes consecutivelyWhere the offenses are closely
related, it would ordinarily be inappropriate to sentence a defendant to the
maximum term ér each offense and also requitteat those sentencé® served
consecutively, espelly wherethe seond offense i not pose an additional risk

to the victim. The focus shltubeon the fairness of the overall sentencBtate v.
Miller, 108 N.J. 112122 (1987).

13. Deviation from the Yarbough Guidelines. Some cases are sotesme and
extraordirary thd devition from the guidelines is appropriat&tate v. Yarbough
100 N.J.627, 647 (198p State v. Hammond231 N.J.Super. 535, 544 (ApDiv.
1989 (affirming threeconsecutivedrms de to the extreme nature of the crimes)
State v. Lewis 223 NJ. Super. 145, 154App. Div. 1988 (affirming four
consecutie terms.

14. Excessve SentencesFor examples of cases where ceostive terms were
found excessive, se&tate v. louis 117 N.J 250,256-:58 (1989) (aggregate term
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of 130 years with a 65 year parole disqueatiexcessive)State v. Candelarji@11
N.J. Super. 437,54 (App. Div. 1998 (six cansecuive sentences totaling0%
years plus a life sentenc&tatev. Rodgers 230 N.J. Super. 593, 604 (App. Div.
1989 (reversingthree consedive terms for theft offenses)However, whether a
senten@ is excessive does not depend on whether the sentencaasond with
sentences for similar crimesStae v. Liepe 239N.J. 359, 379(2019)("This Court
.. .has neer imposed ora trial court the obligation to demonstrateatta sentence
compots with sentences imposed by other courts in similar Qases

15. Sentence Mst Be Based on the Verdict. A judge may not impose
consecutive sentences to compate for whathe orshe bakveswas an unjust
verdict in the defendantfavor. State v. Tiwdlell, 417 N.J. Super. 530, 562
(App. Div. 2011) (imposing fivenaximum conseutive terms totaling thirty year
imprisonment on e basis that the defendantnuoitted murde and he jury
erroreously found him guilty of reckless maasghter). Similarly, the @urt may
not base itsentence wfacts rejected by theify. State v. PadeBattle, N.J.
Super. __ ,  (App. Div.2020)(slip op. at33-34).

16. Split Sentencing. A judge may not impose sentences that are partially
consecuire and partally concurrent. Stae v. Rogers124 NJ. 113, 118 (1991)
Such a sjt-sentencing scheme would contravene tloeles paramount goal of
uniformity. Ibid.

17. No Free Crimes. The "no free crimesfuideline stated irYarboughtilts

in the diredbn of conseuative £ntences becae the Code focuses on the crime,
not the criminal." State v. Carey168 N.J. 413423 (2001) However, this
guideline does natliminate concurnmat sentenceBom a courts senéncing optios
because not every additional crime irseries must carry its own increment of
punishment. State v. Rogersl24 N.J. 113, 119 (1991).

18. Plea Agreements. The court mayappr@riately corsider and wajh a pea
agreemenin deciding whether to impose consecuseatencesState v. S.C.289
N.J. Super6l, 71 (App. Div.1996)

19. Order of Terms. Neithe Yarboughnor any statutory provision @cludes a
sentencing judge from requiringaththe less restrictive term of a consecutive
sentencde ®rved frst. State v. Ellis346 N.J. Super. 58%94 (App. Div.),aff'd
o0.b, 174 N.J. 535(2002) Although such a requirement domeset render he
sentence illegalt may constitute aabuse of discrein since ieffectively extends
the real timghe defendant must serve in prisdd. at 597.
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20. Young Adult Offenders. Becaug the Yarbough guidelines focus on
punishment and youngdut offender sentencing is pmased on rehabilitain, a

court shoudl not applythe Yarboughguidelines in decidig whether to impose
consecutive indetenmate sentences on young adult offendessate v. Hannigan

408 N.J. Super. 388, 3980 (App. Dv. 2009). Rather, the court shddiconsider

"offende-based criteria@ntered oneahabilitation" Id. at 400.

21. Juvenile Tried as an Adult. In weighing theYarboughfactors, the court
must "&ercise a heightened level of care before imposingiphellconsective
sentences on j@niles"tried in theLaw Division. State v. Zuber227 N.J. 42,
450, certif. dened, U.S.___, 138 S. Ct. 1542017). "[A] sentencing court
must consider not oplthe factors inYarboughbut also the ones iMliller whenit
decices whether to impossnsecutive senteng®n a juvenile wich may resli in
a lenghy perod of parolaneligibility.” Ibid. (referring to thefive factors set forth
in Miller v. Alabama US. , ,132S. Ct. 2455, 2469 (2012

22. Offenses Conmitted while Releasd from Custody. Whenever a defendant
commits an @iense whilereleasd on probatia, parole, or bail, N.J.S.A. 2C. 4,
presumes the terms will run consecutivelystae v. Sutton 132 N.J. 471, 484
(1993) TheYarboud standardshould guidehe cout's decision Id. at 485.

23. Sentences fo Crimes Committed while on Parole, a Suspended
Sentence, Probation or Bail. N.J.S.A. 2C:445(c), (f), (g) and (h),create a
presumptionthat sentences fathese offenses wilrun conseatively. Stde v.

Sutton, 132 NJ. 471, 484 (1993)

24. Weapons Offenses andNo Free Crimes The ®urt is not required to
Impos a consecutive terrfor a weapons offinse commi#d during a ciminal
episode withother crimesn order tocomply withthe principle that there shall be
no free crime. State v. Cuff239N.J.321, 35051 (2019)

25. Appeal by the State and Double Jepardy. Double jeojrdy protections
prohibit the State from apealng the court'sefusal to impos a consecutive term.
State v. Locane454 N.J. Super98, 131 App. Div.), certif. denied 235N.J. 457
(2018) A challerge b a conarrent term is a chinge to a discretiary court
decisia, not to anllegally imposed sntence. Stae v. Ellis 346N.J. Super. 583,
596 (App. Div.),aff'd 0.b, 174 N.J. 535, 536 (2Q0).
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X. FINES

Imposition of a fine is within the cots discreton (see section Ajnless a statute
requires a fine (sesection B). Section C dscussesase law orfines.

Note: The Sixth Amendment requires that "[o]ther than the fact of a prior
conviction, any fact that increases the penalty forimecbeyondthe prescribed
statubry maximum must bsubmitted to a jy, and provd beyond a r@asonals
doubt." Apprendi v. New Jesey, 530 U.S. 466, 490 (2000)This rule appliego
fines. Southen Union Co.v. United Stées US. , ,132S.Ct 244,
2350 (2012). In the case of a guilty plea, the maximum sentartberized by
statute is the maximum sentence supmbbigthe deéndant's admissionsState v.
Franklin 184 N.J. 516, 5388 (2005) (nterpretingBlakely v. Washington 542
U.S. 296, 30911 (2004)). The defendantay also "consent to judicial factfinding
as to senter erhancemets.” State v. Frankh, 184 N.J. 516, 38 (2005)
(quotingBlakely v. Washington542 U.S. 296, 3091 (2004)).

In Alleyne v. United States US. , ,133S.Cer151, 21552013), the

Court exteded Apprendito mandatory minimumerms. Thus, theujy, not the

court must finda fact thatmcrease the mandaty minimum term. State v. Grate

220 N.J. 317, 3385 (2015) (finding invalid undeAlleyne a mandatory parole
disqualifier based on the wgd's finding that the defendamivas involved in

organized crime) Nopublished Ne Jersey desion ha yet to deae whether the
Alleynerule applies to fines.

A. Fines in General: Statutory Rovisions

1. Statutory Authority for Imposing a Fine. N.J.S.A. Z:43-2(b)(1) and (4)
provide that the catimay order the efendant tgay a fine adne orin conjunctiom
with imprisonnent or probation.

2.  Criteria for Imposing a Fine. Pursuant td\.J.S.A. 2C:442(a), the court
may impose a fine if:

i the ddendantderived a pecuniaryain from the offenseor the court

believes that "dine is spewlly adapted to detrence of the yipe of
offense involved or to the correction of the offender”; and
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9 the defendant is able, or will be able, to pay the;fand

9 thefine will not preven the defendant fromomplying with arestitution
order.

The court nust considethe defendant'inancial resources and the burden a fine
will impose on those resaegs. N.J.S.A. 2C:42(c)(1).

3. Fine Amounts. N.JS.A. 2C:433(a) to (h) provide tB maximum fines as
follows:

(a)(1) First degreerime: $200000;

(a)(2) Secondegree crime$150,000;
(b)(1) Third degree crime: $15,000;
(b)(2) Fourth degreerime: $10,000;

(c) Disorderly persons offense: $1I)

(d) Pdty disorderly persamoffense: $500;

(e) "Any higher amant equal tadouble the pcuniay gain to theoffender
or loss to the victim";

(H "Any higher amount specifically authorized lyother section of this
code or any other statute";

(g) "Up to wice the amounts aubhized in subsection., b., c. or dof this
secton, in the ase ofa second orubsequent convton of any tax offense
defined in Title 54 of the Revised StatutesTatle 54A of the New Jersey
Statutes, as amended auppdemented or of any offense efined in chapter
20or 21 of this cod"; and

(h) Three timeghe steet value o controlled dagerous substance for drug

crimes under Chapter 35.See N.J.S.A. 2C44-2(e) (setting forth the
procedure to determine stte@ue andthe standard of appate review).
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4. Timing of Payment. N.J.S.A. :461(a) prwides hat the fineshall be
"payabk forthwith" unless the court granted "permission for the paymebgto
made within a specified period of time or in spedfinstallments.” "[T]he court
shall file a copy ofthe judgment of acaviction with the Clerk & the Superior
Court" lbid. See &0 N.J.S.A. 2C:461(d); N.J.S.A. 2C:44.1 (imposing
transactionaldes on fines).

(a) Probation. The court may orderomtinued paynents a condition of
probation.N.J.S.A.2C:461(b)(1).

(b) Installments and Imprisonment. Where he defendant isentenced to
a term of imprisonment, the court may order the defendanpay
installments. N.J.S.A. 2C:48(b)(2).

5. Nonpayment. N.J.S.A. 2C:4& ses forth the rules garding failure tapay.
The Sate may instute asummary cokction action, o take any other authorized
action for the collection of a civil juaigent. N.J.S.A. 2C:48(a) and (b). If the
default is without good cause, the court shaorder the suspemn of the
defendat's drivers license oprohibit the defendat from obtainig a license, and
take "such other actions as may be authorized by ldaWwJ.S.A. 2C:4&(a)(1)(a)
to (d).

Willful Nonpayment. If the defendant's default @ without good caes

and was willful,the court may imprison he defadant or ordeparticipation

in a labor assistance program or enforced community service. N.J.S.A
2C:462(a)(2).

6. Petition to Revoke a Fine.N.JS.A 2C:463 provides that a dehdant may
petition the court "for a @vocation ofthe fine orof any unpaid portio thereof."

Thecourt may grant the request if it finds that "the circumstanceshwhdcranted
the imposition of the fine have changed,tloa it would otherwise be unjiso

require paymerit

B. SpecificFines Authorized, or Reauired, by Law: Statutory Provisions

1. Human Trafficking. N.J.S.A. 2C:13(d) requires a fine not leghan
$25,000 for a first degree crime. N.J.S.A. 2CAH(1) requires a fine not less
than $15,000 for aecond degree crin
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2.  Assisting in Human Trafficking. N.JS.A. 2C:139(c)(1) mandates a fine
of at least $15,000.

3. Commercial Sexual Abusef a Minor. N.J.S.A. 2C:1310(c) provides that a
pers;m who commis the offense of advising commercial exual abuse of a
minor, contray to N.J.S.A 2C:1310(b), shallbe ordered to @y a fine of at least
$25,000, which shall be deposited in the Hurigaificking Survivor's Assistance
Fund.

4. Pornography. N.J.S.A. 2C:149(c) authorizes"a fine not to exoced
$30,000" for ahird degregpornographyoffense

5. Tresspass. N.J.S.A. 2C18-6(b) requires a fine of at least $500 for third
degree burglang200 for fourth degree burglary, and $100datisordey persons
offense of trespassider N.J.S.A. 2C:184 or 15

6. Auto Theft. N.J.S.A. 2C:2e2.2 prosides that wkre the value othe stolen
auto exceeds $7500 and the auto is not recovered, thentayiaward a fine equal
to the value of the vehicle.

7. Removal of Headstones and M&ers from Gravesites. N.J.S.A. 2C:20
2.3(b) allavs a fine ugo $10M for each silen maker.

8. Leader of a Cargo Theft Network N.J.S.A. 2C:22.4(a)(2) provideshat for
first degree leader of a cargo theft netwdhe court may impose a fine ofuto
$500,000, or fre times the rethvalue of he property sized,whichever isgreat.
If the aime is one of the second degree, the fine shall not exceed $256x 0@,
times the retail value of the property seizetiichever § greater. N.J.S.2C:20
2.4(a)(2).

9. Theft from a Cargo Carrier. N.J.S.A. 2C:P-2.6(b authorizesafine up to
$250,000, or five times the retail value of the stolen property, whexhisvgreater,
for theft from a cargo carrier.

10. Theft of Services. N.J.S.A. 2C:268(k) requires a $50tinimum fine for
each theft bservices diense.

11. Leader of Organized Rdail Theft Enterprise. N.J.S.A. 2C:2011.2
provides that "the courhay impose a fine not to exceed $250,000 or five titmes
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retail value of the merchansk seized at the tenof the arrest, tichever is
greater."

12. Leader of Auto Theft Trafficking Network. N.J.S.A. 2C:2018 authorizes
"a fine not to exceed $250,0®r five times the retail value of the automobiles
sekzedat the ime of the arrest, wbhever is greater."

13. Theft of Electronic Vehcle Identifi cation System Transpnder. N.J.S.A.
2C:2038 requires "a fine of not less than $500 nor more than $2'0f6Otheft of
an electronic vehicle identification gmtranspmder.

14. Health Cae Claims Fraud. N.J.S.A. 2C:214.3(9 and (b) athorize "a fne

of up to five times the pecuniarpenefit obtained or sought to be obtained” for a
practitioner convited of second and third degree health care claims .fraite
court must impose on a ngpractitioner convited of a secondhird or fouth
degree ofénse, a fine of upto five times tle pecuniary benefit obtained or sought
to be obtained." N.J.S.A. 221-4.3(c) and (d).

15. Business of Criminal Usury. N.J.SA. 2C:21-19(b) mandates arfe not to
exceed $26,000 for businessf criminalusury.

16. Pirating Recordings. N.J.S.A. 2C:2121(d) allows for the following fines:

1 Up to $250,000 if the offensmvolved "at least 1000 unlawful sound
recordings or least 65 adiovisual works witin any 180day peria”;

1 Up to $150,00 if the offense involvedmorethan 100 butess than 1000
unlawful sound recordings or more than 7 but less than 65 unlawful
audovisual works within any 18@ay period";

1 If the offenseis not overed by the foregog provisions, therup to
$25,000 fora first offense, up to $8,000 br a second féense, and upot
$100,000 for a third and subsequent offense.

17. Money Laundering N.J.S.A. 2C:2127(a) allows the court to impose adi
not to exceed $500,000 for mewy laundering.

18. Trademark Counterfeiting. N.J.S.A. 2C:2132(d) requires thecourt to
imposea fine "up to threefold the retail value of the items or serviceslved,
providing that the fine imposed shall not excebd following amounts: for a
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crime of the fourth dgree, $100,000; foa crime ofthe third dgree, £50,000;
andfor a crime ofle second degree, $500,000."

19. Unlawful Disposition of Human BodyParts. N.J.S.A. 2C:22(a) and (b)
authorize a fine ot to exceed$50,000 for unlawfuldisposition of huma body
parts.

20. Harm to a Law Enforcement Animal. N.J.S.A.2C:293.1(a) regires a
$15,000 fine for the purposeful killing of a law enforcemantmal. N.J.S.A.
2C:293.1(d) requires a $1000 fine rfanterferig with the use of aalw
enforcement aninta

21. False Rblic Alarms. N.J.S.A. Z:333.2 provides tht the defendantshall
be liable for a civil penalty of not less than $2000 or datoats incurred by or
resulting from the law enforcemeand emergncy services respomdo the false
alarm whichever is higer."

22. Parent or Guardian's Failure to Comply with an Order Regarding Cyber
Harassment. N.J.S.A. 2C:334.1(d) provides that[a] parent or guardian who
fails to comply with a codition impo®d by the court pursunt to subsection of
this section'(applicableto parents amh guardans of minos age sixteen ahunder
who were adjudicated delinquent for cyber harassment) "shalined not more
than $25 for a first offense and mabrethan $D0 for each subsequeonifense."

23. Smding in Public. N.J.S.A. 2C:3-13(b) provides a 200 maximum ihe
for smokingin a prohibited public place.

24. Sale of Cigarettes to a Personnder Age Nineteen. N.J.S.A. 2C:33
13.1(a) requires theout to impose a fine as prowd for a petty disalerly
persons offase (i.e. dine up to $®0) if the defendansold or otherwse provided
tobacco to a person under age nineteen. The court npagséra fine of twice that
applicable to a petty disordg personsoffense for a persomonvicted of a
subsguent offense.

25. Under-Age Drinking. N.J.S.A 2C:3315(a)requires a finef at least $500
for underage drinking.

26. Leader of NarcoticsTrafficking Network. N.J.S.A. 2C:383 provides that
the caurt may"impose a fine not texceed $750,000 dive times the swet value
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of the controled dangrous substae, controlled sbstance analog, gamma
hydroxybutyrate or flunitrazepam involved, whever is greater."”

27. Maintaining or Operating a Dru g Production Facility. N.J.S.A.2C:354
allows "a fne not to exceed/$0,000 orive times thestreetvalue of allcontrolled
dangerous substances, controlled substance analogs, gamma hydroxybortyrate
flunitrazepam at any time manufactured or storedswh premigs, place or
facility, whichever is great."

28. Manufacturing and Distributing a Controlled Dangerous Substance.
N.J.S.A. 2C:355(b) authorizes a fine up to $300,000 or $500,000, depgrah

the offense, for first degree drug manufacturiaugd distribution; $25,000 or
$75000 for a third degpe crime (dependg on the dense); and $5,000 for

certain burth degree cmes.

29. Manufacturing and Dispensing Gamma Hydroxybutyrate. N.J.SA.
2C:355.2(b) authorizes a fine up to $150,000 forneacturing and dispensing
gammahydroxybutyrate.

30. Manufacturing and Dispensing Flunitrazepam. N.J.S.A. 2C:355.3(b)
and (c) dbws a fine not to exceed $250,000 for first degree manufacturing and
dispensing flunitrazepam, and $150,000 for a secogredeffense

31. Employing a Juvenile in a Drug Didribution Scheme. N.J.S.A. 2C35-6
allows "a fine not to exced $500,000 or fie times the street value of the
controlled dangerous substance antcolled substance analog involved, whichever
Is greate," for empbying a juvenile in @rug distribution sheme.

32. Manufacturing, or Dispensing Dmugs on or Near Schod Property.
N.JS.A. 2C:357(a) authorizes a fine not to exceed $150,000 for manufag
and distributing drugs on or near school propert

33. Drug Distribution to a Mi nor or a Pregnant Feanale. N.J.S.A. 2C35-8
requires the courto impaose, upon apptation of the posecutor, "twice the term of
imprisonment, fine and penalty, includi twice the term of parole ineligibility, if
any." If the defendat is convicted of me than one offenséhe court must
impose one erdnced sentercon tke most sericsioffense. lbid. The prosecutor
must establish the basis for the enhanced sentence preponderance of the
evidence, and the court musild a heamg on the matterlbid.
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Note: The enhanced sentemg provisiors of N.J.S.A.2C:358 are subjecto
waiver undem.J.S.A. 2C:3512. See Chapter XIV on drug offender sentencing
for additional discussion.

34. Possession of a Controlledangerous Sibstance or Analog. N.J.S.A.
2C:3510(a)@) to (3) authorie a fine noto exceed $3,000 br third degee drug
possessin, and $15,000, or $25,000 for a fourth degree crime, dependirtgeon t
circumstances.

35. Possession of Gamma Hydroxybutate. N.J.SA. 2C:3510.2(b)
auhorizes a fine up t8100,000 for posssion of gamma hydroxybtyrate.

36. Posseson of Flunitrazepam. N.J.S.A. 2C:3510.3(b) allows a fine up to
$100,000 for posssion of flunitrazepam.

37. Distribution of a Prescription Legend Drug. N.J.S.A. 2C:3510.5(a)(3)
and (4) authorize a fine oup to $200000 or $30MO00, dpending on th
circumstancedpr distribution of a prescription legend drug.

38. Possession or Btribution of an Imitation Controlled Dangerous
Substance. N.J.SA. 2C:3511(d) authazes a fine not toxxeed $200,000 for
possessionr distributon of an imitation dug.

39. Obtaining a Controlled Dangerous Substance by FraudN.J.S.A. 2C:35
13 allows a fine up to $50,000 for fraudulently obtainingagd

40. Romoting Gambling. N.J.S.A. 2C:372(b)(2 requires a fineot to exced
$35,000 forthird degree promang gambling, $3,000 for a fourth degree crime,
and $10,000 for a disorderly persamftense.

41. Possession of Gambling RecordsN.J.SA. 2C:37-3(b)(2) requires a fine
not to exceed $35,00or third degregossessionf gambling ecords$20,000 for
fourth degree ame, and $10,000 for a disorderly person offense.

42. Maintenanceof a Gambling Resort. N.J.S.A. 2C:374(a) and (b) marate
a fine rot to exceed $25,000r maintaining a gabling resort.

43.  Producing or PossessingChemical, Biologicd or Radioactive Agents.
N.J.S.A. 2C:38(b) requires a "fine of up to $250,000 feach violation" for
possession or production of chenhjdaologicd, or radioactive agds.
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44. Leader of Firearms Trafficki ng Network. N.J.S.A. 2C39-16 provides
thatthe court may alo impose on the leader of a firearms trafficking network "a
fine not to exceed $500,000 or five times the value of theafires involved,
whichever is great."

45. Production, Delivery of Ignition Key, Documentation Required.
N.J.S.A. Z:40-23(d) authoizes a fine not to exceed $2000 for delivering a motor
vehicle key vithout proper identification of the recipient.

46. Unawfully Dispensing of Contact Laises. N.J.S.A. 2C:08-25(b)(1) to (3)
require thefollowing fines forunlawfully dispensing contadenses: at least $1000
for a first offense; not less than $5000 atthours of community service for a
second offense; anatleast 80,000 and 100 hoursf community servicdor a
third and ach subsequm offense.

47. Crimes Committed while Releasd on Bail or on One's Recognizance.
N.J.S.A. 2C:445.1(a) requireshie court impose an extended term of imprisonment
and dauble the fine required for the wderlying crime, forany of the followng

offensesf the defendnt committed the ofense while relased on bail or on his or
her own recognizance:

1 Possession of a fisem with intent to use it unlawfully against the person
or propertyof another (N.J.S.A2C:394(a));

1 Murde (N.J.S.A. 2C:113);

1 Manslaghter (N.J.SA. 2C:11-4);

1 Kidnaping (N.J.S.A. Z:131);

1 Aggravated sexual assault (N.J.S.A. 2CG2{4);

1 Aggravateccriminal sexual contact (N.J.S.A. 2C:B{a));
1 Robbey (N.J.S.A.2C:151);

1 Second dege burglary, or bglary of a structte adapteddr overnight
accommaations (N.B.A. 2C:182); or
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9 First, second, or third degree assault (N.J.S.A. 2C(bY

Notice and Hearing. The prosecutor must provide the defenthotice d
intent to request sentence under NSLA. 2C:445.1 within fourteendays of
a gulty plea or verdict R. 3:21-4(f); N.J.S.A. 2C:445.1(b). The prosecutor
must establish the basis ftwetsentence at a hearing.J.S.A. 2C:445.1(b).

C. Sandards Reqgarding Fines: Cae Law

1. Purposeof a Fine. Unlike restitution a court impses aine to punis the
defendantaind to deter conduct that causes social h&hate v. Newmanl32 NJ.
159, 177 (1993)

2. Future Earnings. While N.J.S.A. 2C:4-2(c) "focus[es] ondefendant's psent
financial condition," in determining the amount of a fine, theude "does not
exclude consideration of defendantigufe finandal circumstances." State v.
Newman 132N.J. 159, 179 (193).

3. Findings. The court must staten the record its reasons for imposing a fine.
State v Newman 13 N.J. 159, 170 (1993 State v. Erguson 273 N.J. Super.
486, 499 (AppDiv. 1994).

4. Drug Offender Fines.

(@) Drug-Buy Money. The cout may consider monethe defendant
received in selling drug when detenining the déendan®s ability topay a
fine. State v. Newman132 N.J. 159, 1779 (1993)

(b) Order of Payment. A defendant convictedfaa drug offense mnst

pay the Victims of Cime Conpensation Boal (N.J.S.A. 2(43-3.1),
laboratory fee (N.J.S.A. 2C:3%)), and the drug enforcemesmid demand
reduction penalty (N.J.S.A. 2C:3%) befoe pging a ine. State v.
Newman 132 N.J. 159, 1781993) For further discussion, see Chapter XIlI
on penalties,fees and assessments, and Chapter XIV on drug offender
sertencing.

5. Excessive Fine The Eighth Amenche nt 0 s E xneseQasiseis e F
applicableto the State by wayof the Due Proess Clause of the Fourteenth
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Amendment.Timbs v. Indiana US. , ,203L.Ed. 2d 11, 18, 1920
(2019) (applying the Exceswe Fines Clause prettion tolndiana'scivil in rem
forfeiture statug).
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XI. RESTITUTI ON

The courtmay exercise g discretion to require the defendant to make restitution to
the vicim (see section A), unless a statute requires restituiee seabn B).
Section C dicusses case law osstitution.

A. Restitution in Generd: Statutory Provisions

1.  General Statutory Authority for Imposing Restitution. N.J.S.A. 2C:44
2(b)(1) and (2) provide that a court "shall" order a defehd@amake ratitution if
the vicim "suffered a loss'and "[tlhe defendnt is ableto pay or, gien a hir
opportunty, will be ableto pay.” See alsoN.J.S.A. 2C:42(b)(1) and (4)
(authorizing a ragution award in addition to any fine or other sen®nbl.J.S.A.
2C:451(c) (providirg for restitution asa condition of pobation or sntence
suspasion); N.J.S.A. 2C46-1(a) and (b)) (providing for restitution installment
payments); N.J.S.A. 2C:2(b)(8) (stating that restitution to victims is one pweo
of the satencing laws).

2. Amount of Restitution. N.J.S.A. 2C43-3(h) provides that tlk restiution
amount'shall not exced the victim's loss." In cases involving the failure to pay a
Statetax, the amount of restitution shall be the full antoohthe taxplus civil
penaltiesand interest. N.3.A. 2C:433(h).

3. Restitution Is Conditioned upon Loss to a Victim and Defendant's
Ability to Pay. N.J.S.A. 2C:442(b)(1) and (2) condition eestitution award on
the victim's suffering a loss anlde defendatis ability to pay.

4. Restitution Is Unaffected by the Victim's Recovery from the Violent
Crimes Compensation Board. N.J.S.A. 2C:44(c)(2) instructs: "The court shall
not reduce a mitution award by any amount that the victim has ramirom the
Violent Crimes Compesation Board, buthall order the deindant to pa any
restituion ordered for adss previously eampensated by the Board to the Violent
Crimes Compensation Board."

5. Multiple Victims. N.J.S.A. 2C:442(c)(2) requires th cairt to $t priorities
of payment if it orders retfution to more han one vigm.
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6. Findings. N.J.S.A. 2C43-2(e) requireghe court to place on the record its
rationale for imposing the sesamice.

7.  Timing of Payment. N.J.S.A. 2C:46l(a) provdesthat resitution shall be
"payable forthwith" unéss the court gréed "permison for the @mymentto be
made wihin a specifiedperiod of time or in specified installments." "[T]he court
shall fle a copy of the judgment of conviction with the Clerkthe Supaor
Court." Ibid. See alsoN.J.S.A. 2C46-1.1 (imposing fansactionalfees on
resttution payments).

(@) Probation. The court may order continued payments as a condition
of probation.N.J.S.A. 2C:461(b)(1).

(b) Installments and Imprisonment. Where the defendant sentenced to
a term of imprisonment,the court mg order the dfendam to make
reditution instalment payments. N.J.S.A. 2C:4@0)(2).

8. Nonpayment. In the evat the defendant fails to pay restitution, the State
may institutea summary collectioaction, or take angther authorizeddaion for

the collectionof a cvil judgment. N.J.S.A. 2C:4&(a) and (b). The victim may
also institute summary collection peexlings. N.J.S.A. 2C:4%c).

(a) Default without Good Cause. If after notice and omptunity to be
heard the court findsoy a prepondrance of theeviderce that the efault

was withait good cause, the court shall order the suspension of the
defendans driver's license or prohibit the defendant from ohig a
license, and shall take Ush other actions asmay be authorizety law."
N.J.S.A. 2C:4&(a)(D(a) and (d).

(b)  Willful De fault without Good Cause. If the defendant's default was
without goa cause and was willful, the court may impose a term of
imprisonmer, community servicepr participation ina labor assistaec
program.N.J.S.A. 2C:4-2(a)@).

B. Mandatory and Speciic Restitution: Statutory Provisions

1. Murder. N.J.S.A. 2C:113c requires the defendant to "pay restitution to the
neaestsurviving relative of the atim."
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2. Interference with Custody. N.J.S.A. 2C13-4(f)(1) requiresthe court to
order restitubn "of all reasonable expenses and costs, including reasonable
counséfees, incurred by the other parent in securing thelddeturn *

3. Human Trafficking. N.J.S.A. 2C13-8(e)(1) and (2)yequire thecourt to awad

the victim restiution which is he greater of (1) "the gross income or value to the
defendant of the&ictim's labor or services," or (2) "the value of thetvn's labo

or services as datained by" law.

4. Graffiti Offenses. The following statute requie a restitubn award in the
amount of the pecuniary damage the defendant caused: N.J.S.A-3{C):.Bnd
(e), N.J.S.A. 2C:330, N.J.S.A. 2C:331, ad NJ.S.A. Z:3314.1(b).

5. Tresspass N.J.S.A.2C:186(b) requirs the courto order restution to the
victim of a trespass

6. Theft of Services. N.J.S.A. 2C:28(k) requires the defendatd make
restitution to the vendor. "In determining thmaunt of restitution, the courshall
consider thecosts expended e vendorjncluding butnot limited to therepair

and replaement of damaged equipment, the cost of the services unlawfully
obtaned, investigation expenses, and attorney fedsd.

7. Theft of Personal Identifying Information. N.J.SA. 2C:21171
authaizes the regution award o include costs incurred by the victim in clearing
credit.

8. Forgery. N.J.S.A. 2C:2117.4(c) requires the court, uponques by the
prosecutor, to impasrestitution, whichmay include reimbrsement forexpenses
incurred n clearing cedit history orrating, and pursuing civil or administrative
proceedings to satisfyaebt.

9. Violation of Minimum Wage Provisions for Employees Eigaged in
Public Works. N.J.S.A. 2C:2134(c) requires redtition in tre amount owedo
theemployee.

10. Interfering with a Law Enforcement Officer and Animal. N.J.S.A.

2C:293.1(d) requres the court to impose restitution where the defeinidéerfered
with the use of a i& enforcement animal
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11. Offenses against Senice Animals. N.J.SA. 2C:293.2(d) requires
resttution "for all damages that arise out of or are related to the@sd#fencluding
incidental and consequential damagesiiretl by thehandler of the serge animal
or guide @g."

12. Dog Fighting. N.J.SA. 2C:3331()(1)(b) (effective Aug. 10, 2015)
requires restitution for theeizedanimal's food, shelter and care.

13. Leader of a Dog Fighting Network. N.J.S.A. 2C:3332(b)(1)(b) (effective
Aug. 10, 2@5) requires restition for theseizal animal's 6od, shelteand cae.

14. Auto Theft. N.J.S.A.2C:432.1 requires a restitution award to be paid to
the owner of te stolen car to compensate for expenses and damagesdinas a
result of the auto the

15. State as \ctim. N.J.S.A. Z:43-3(h) requires the cort to order restittion
where the g&te is the victim of the crime.

16. Extradition Costs. N.J.S.A.2C:433.4 provides that the court may order
restitution "for costsincurred by any law rdorcement entity inextraditing the
defendant fron another jusdiction if the cout finds that, & the time of the
extradition, the defendant was located in the ofhasdiction in order to avoid
prosecution for a crimeommitted n this State or serse of a criminal seéence
imposed by aourt of ths State."

17. Probation or Suspension of Senénce. N.J.S.A. 2C:451(c) provides that

the court shall order the fmdant to pay restitution where the court imposes
probation or supends the defendansentence.

C. Standards ReqgardingRestitution: Case Law

1. Purpose of a Restution Award. "Our Criminal Code contemplates two
goals from a restitution order:estoration of the victim and rehabilitation of the
offender” State v. Scribner 298 NJ. Super.366, 371 App. Div. 1997)
Resttution is predominantly noepenal in nature, though itmay serve a
rehabilitative purpse by deterring crimal conduct. Stae v. Harris 70 N.J. 586
593 (@976); Statev. DeAngelis 329 N.J. Super. 178, 1883 (App. Div. 2000);
State v. Krueger241 N.J. Super. 244, 253 (App. DIiY®0). See alscStatev.
Newman 132 N.J 159, 16469 (1993) (discussing the histaral distinction
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between fines and restitution). "Impog a senteoe of restitution thiarequires
payment & more than a defedant can dbrd would flustrate the goal of
rehabilitation.” State v. Newmanl32 N.J. 159, 173 (1993).

2. Burden of Proof. The State bears the burden of establishing the victim's
lossby a preponderance of the edence. State v. Matinez, 392 N.J. Sper. 307,
320 (App. Div.2007). The court mg accept a reas@ble estimate of the victim's
loss when the State cannot calculatevith precision. Ibid. The pesentence
report shold address and exprathe victim's I@ses and thdefendant'ability to

pay. Staein the Interst of D.G.W, 70 N.J. 488, 5085 (1976)

3. Hearing. Ordinarily, the court should conduct a hearing to determine the
defendant's ality to pay and the value of the victim's losStatev. Newman 132

N.J. 159, 169 (198); State v. Martiez, 392 N.J. Super307, 32122 (App. Div.
2007) But if neither party disputes the victim's loss #mel defendant's ability to
pay, a hearing may be futileéState v.Pessolano343 N.J. 8per.464, 479 (App.
Div. 2001); Statein Interestof R.V., 280 N.J. Super. 118, 12-24 (App. Div.
1995);State v. Orji 277 N.J. Super. 582, 58® (App. Div. 1994)

Evidence. Strict rules of evidence dooh apply to a restitution hearing.
State v. Harris70N.J. 586, ®8 (1976). The defelant may crosexamne
witnesses, prent evidenceand challeng the pesentence port. Ibid.;
Statein the Interest of D.G.W70 N.J. 488, 506 (1976)

4. Fixed Amount. A restitution avard shouldbe a fixed armunt. State v.
Pesslang, 343 N.J. Super. 464, 479 (App. Div.2001). It should not be
conditioned upomn "unknown credit" in the amount that a codefendaghnhpiay.
Ibid.

5. Present Inability to Pay. Thecourt may order iitution if the defendains
presently unald to paybut wil likely be able to pay in the futureState in the
Interest of R.V, 280 N.J. Super. 118, 12P (App. Div. 1995) In this case, the
court should reduce the restitution award to a civil judgment, dutgefuture
enforcement.ld. at 123.

6. Pension Incone. In settirg a restitution amat, the court may awsider the
defendat's pensiorincome. Stde v. Rilasty, 136 NJ. 356, 361(1994) (holding

that the noralienability clause of the Employee Retirarh Income Security Act
of 1974 (ERISA) does not previethe State fom requiring a defedant to make
restiution after pensio funds havéee distrikuted).
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7.

Pecuniay Gain Unneaessary. In order toimposerestitutian the courtneed

not find that theddendantderived a peuniary gain fron the crime. State v.
Martinez 392 N.J. Super. 307, 320 (App. DR007).

8.

10.

Multiple Defendants.

(a) Proportionality. Where a defendantas one omultiple defendants
who committed thecrime, thereis "a rebuthble pesumption of
proportionate kbility against the" defendant.State in the Interest of
D.G.W. 70N.J. 488508 (1976)

(b) Joint and SeveralLiabil ity. The cout may impose jmt and several
liability where the facts justify it.Id. at 508 n.51976) State v. Pesolang

343N.J. Superd64, 479n.10 (App. Dv. 2001); Statev. Scribney 298 N.J.
Super.366, 371 (App. Div1997)

Crimes against the State.

(a) Corporate Officers and Taxes. N.JS.A. 2C:433, "reveals a strog
legislative intetion to require fll restitution from thosewho ddraud the

puldic,” including corporate officers who fail to remit taxes on behalf of

their corporéions. State v. Paone290 N.J. Super. 494, 495 (App. Div.
1996)

(b) Drug-Buy Money. The Sate is not a "victim" when the prosecutor's
office purchases drugsrodm a deéndant as part of an undercover
investigation. Thus, the court mayot imposerestitution as a sation to
recover dug-buy mong. State vNewman 132 N.J. 159176-77 (1993)

Third -Party Recovery. The cout may order the defalant to pay

restitution to a tind party, such asan insurane company, hath piovider or

emgoyer who reimbtsed a victim for losses suffered as a result of the defendant's

criminal condict. State v. Jones347 N.J. Superl50, 15354 (App. Div. 2002)
(interpretig N.J.S.A. 2C:42.1); State v. Hil, 155 NJ. 270, 275/6 (1998)
(interpreting N.J.S.A. 2:43(e)).

11. PleaAgreements.
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(@) Disclosure. When accepting a plea, a court should advise the
defendant on theestituton implications of the guilty plea. State v.
Kennedy, 152 N.J. 413, 25-26 (1998);Stae v. Krueger 241 N.J. Super.
244, 255 (App. Div. 1990)State v. Sapersteir?@® N.J. Super. 478, 482
(App. Div. 1985).

(b) Dismissed Charges. A court maynot impose restitubin for a crime
tha the Statedismissed ina plea agreement, Uess there is (1"a
relationship between the restitution and the goal of rehalmlitatvith

respect to the offense for which the defendariteing sentenceddnd (2)
"an adequate factual bs supportive othe restitubn.” Statev. Krueger,

241 N.J. Super. 244, 252 (App. Div. 1990) (quotBigte v. Baudtg 83 N.J

425, 435 (1980))State v. Corpi 297 NJ. Super.86, 91:92 (App. Div.
1997)

12. Pretrial Intervention Program. The cart may impose restitution as a
condition of the pretrial interventio program State v. Jamiolkoski272 N.J.
Super. 326329 (App. Div. 1994)(analogizingthe pretrial interention program
with probation)

13. Appellate Review. Restitution is within the court's discretiandthus will
not bereversed orappeal unless it apunts to an abusef discretion. State v.
Harris, 70 N.J. 58659899 (1976);State v. Martinez392 N.J. Super. 307, 31D
(App. Div. 2007).

14. Resent@cing after a Probation Violation. If the deendant violated a ten
of probaton and the court rekes probation antinposes adrm of impri&@nment,
the court mg reconsider itgnitial restitution award, but need not do sBtate v.
Zeliff, 236N.J. Sur. 166, 171 (App. Div. 1989)

15. Double Jeopady. A restitutionaward may be in@ased on resentencing
after remand without offending double jeopamiynciples. State v. Rhoda206
N.J. Super. 584, 59@pp. Div. 1986).

16. Cruel and Unusual Punishment A restitution eder does nbviolate the
Feder&or State castitutional prdnibition against cruel and unusual punishment,
even if the defendamntered aivil settlement agreement with the victirdtae v.
DeAngelis 329N.J. Super. 178,89-90 (App.Div. 2000).

143



17. Payment Collecion. The procedre for collecting restitution is governed
by the Model Collection cess bythe Chief Probation Officers, approved by the
Administrative Officeof the Couts as of Septembef21997. Felicion v. Admin.
Office of the Courts 404 N.J. Sper. 382, 3800 (App. Div. 2008). See also
CannelNew Jersey Criminal Code Annodglf cmt. 7 on N.J.S.A2C:44-2 (2020).

18. Order of Payments. According tothe guidelnes, "where there amultiple
convictions, assessents are tde paidoff chronolagically, by thedate of the
restitution order. All assessments for the earliestiction are to be collected and
disbursed first, beforenoving on to the nexin-time judgment of conviction.
Felicioni v. Adnin. Office of the Courts 404 NJ. Super. 38 390 (App. Div
2008).

(@) Victim's Rights. The firstin-time policy does notiwvlate avictim's
rights under the New Jersey Civil Rig Act or the federaor State de
process or equgprotection clauses Felicioni v. Admin. Office of the
Courts 404 N.J. Super382, 397401 (App. Div. 2008).

(b) Multiple Orders in One Day. "[W]hen multple restitution orders
are issued against aiminal defendant onhie same day, . . the restituon
orders are prassed basedn the date fothe indictment wih which each is
associated, with the earliest indictment being entered firlidoni v.
Admin. Office of the Courts404 N.J. Super. 28 31 (App. Div. 20@).
Restitdion payments will b distributed on @ro-rated lasis "only wken a
court specificlly so orders, othere are multiple victims listed on the same
restitution order."lbid.

(c) Court's Discretion. In the exercise of dcrdion, a sentencopjudge
"may order a different pority based onke amount ofestitutionowed tq or

the financial circumstanes of, the requesting recipient, or may even order
that restitutiorpaymentde disbursed regardless of the recipient'sviddal
circumstancesn a prerata basis."FEelicion v. Admin. Officeof the Couts,

404 N.J.Suer.382, 395 (AppDiv. 2008)

19. Civil Damages. A restitution order does not preclude a victimnfro
obtainng civil damages against the defendaBtatev. Harris, 70 N.J. 86, 59798
(1976). However, ifthe victim obtainsa civil judgment, the aard mus$ be
reducedby any restitutbn the victim received to avoid a double recovebyjate v.
DeAngels, 329 NJ. Super. 178, 184 (App. Div. 2000)
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20. Civil Consent Judgment. A sentencing court has nathority to enter a civil
consent judgment for restitah due the victims bthe defendnt's theft. Statev.

Masce 452 N.J. Super.347,353 Q017) Thus,if the State negotiatin a plea
agreement that in additido orderng restitutionas part of the sentencine cart

should alseentera civil judgmentin favor of tle victimsfor therestitutionamount
the £ntenang court willhave no authoty to enterthe civil judgment 1d. at 349

50.

21. Bankruptcy. Where a restution order is converted to a civil judgmant
favor of the Sta, the debimay not be dischargein a bankruptcyproceeding.
State v. Kemrowski 265 N.J. Sper. 471, 47274 (App. Div. 1993)
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Xll. PENALTIES, FEES, ASSESSMENTSAND REGISTRATIONS

Penalties, fees,saessmentgnd registrabns ae required bystatute (see s&on

A). Unless the court authorizes otherwise, with respect tometary gnalty, a
fee, or an assessment, a defendampected to make ganent in ful following

sentenang (see section B)Section Qliscusses tevantcase law.

Note: The Sixth Amendment requires that "[o]ther than the fact of a prior
conviction any fac¢ that increases the penalty for a crime belytm prescribed
stautory maximum must be submittetb a jury, and preed beyond aeasonable
doubt.” Apprendi v.New Jersey530U.S. 466, 490 (2000)In the @se of a guilty
plea the maximum semnhce authomed by stat@ is tle maximum seence
supportedoy the defendant's admissionState v. Franklin184 N.J. 516, 5338
(2005) (interpretingBlakely v. Washington542 U.S. 296, 30911 (2004)). The
defendnt may alsdconsent tqudicial factfinding as to sentencenhancements."
State v. Franklin184 N.J. 516, 538 (2005) (quotiiiakely v. Washington 542
U.S. 296, 8911 (2004). In Alleyne v. Unted States us. , ,133S.
Ct. 2151, 255(2013), he Court extendApprendito mandatory minimum terms.
Thus, the jury, not the couyrimust fnd a fact that increases the mandatory
minimumtem. State v. Grag, 220 N.J.317, 33435 (2015) (inding invalid urder
Alleyne a mandatory @role dsqualifier kased on the cotls finding that the
defendant was involved in organized crimello publishedNew Jersey decision
has yet to decide wheth#énese rules apply tgenalties,fees, and assessment
However, inSauthern UnionCo. v. Unit@ Stats, us. , 132 SCt.
2344, 235(02012), the Court foundpprendiapplicable to fines.

A. Penalties, FeesAssessmentand Reqistrations: Statutory Provisions

1. Registration Requirements and Penalties fo "Sex Offenders" (also
known asMegan's Law).

(a) Megan's Law Registration Requirements.N.J.S.A. 2C:71 t0-23 sets
forth registraton and public notification requirements forparon who
committeda "sex offese." Pursuant to N.S.A. 2C:72(b), a sex offens
includes tle following crimes(Note that N.J.SA. 2C:7-2(b) was amended
effective Febuary 1, 2018, to include N.J.A. 2C:244(b)(5)(b)(i) and (ii)
(child endangermentnal N.J.S.A. 2C:244.1 (leader ofa child pornography
network)
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1 Aggravaed sexual ssault (N.J.\. 2C14-2(a));

1 Sexual assault (N.S.A. 2C:141));

1 Aggravated criminal sexual contact (N.J.S.A. 2=3(a);

1 Kidnapping (N.J.S.A. 2C:13(c)(2));

1 Endangring the welfare ofa child (N.JS.A. 2C:244(a) N.J.S.A.
2C:244(b)@3) and (4), N.J.S.A. 2C24-4(b)()(a), and NIS.A.
2C:244(b)(5)(b)(i) or (ii));

1 Leader of a child pornography network (N.J.2£&.244.1);

1 Luring or enticing a child (N.J.S.A. 2G%¥);

1 Criminal sexal contactwith a minor (N.J.S.A2C:143(b);

1 Kidnapping (NJ.S.A. 2C:131);

1 Criminal restrant (N.J.S.A. 2CL3-2);

1 False imprisonment "if the victim is a minor and the offensl@ot
the parent of the victim" (N.J.S.A. 2C:B3and

1 Knowingly promoing prostitdion of a child (N.JS.A. 2C:34
1(b)(3 or (4)).

Failure to conply with Megan's L& registration equirements is a third
degree crime. N.J.S.A. 2GZ{(d)(1) and (2).

(b) Megan's Law Penalties.N.J.S.A. 2C:1410(a) povides that in additin
to any oher fine, fee, assesent or penaltywhorized byTitle 2C, aperson
convicted ofa sex offense, @ defined by N.J.S.A. 2CZ(b), "shall be
assessed a penalty for basuch ofense not to exceed:"

1 $2000 for a first degeecime;
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1 $1000 for ssecond degre crime;
1 $750 fora third degree ame; and

1 $500 for a fourh degre crime.

2. Reckless Vehicudr Homicide. N.J.S.A. 2C:115(b)(4) requires the court to
Impose a sspensiorto operate a motor vehicle for a period bedawdve years to
life, to commene upon the expiratio of any prison tem, if the defendant
committed the homicide wiile operating avehicle in violation of N.J.S.A. 39:80
(driving while intoxicated)or N.J.SA. 39:450.4a) (revocation for refusal to
sbmit to breath test). N.J.S.A. Z:11-5(e) provides hat if the defenda
committedfirst degreereckless vehicularhomicide (N.J.SA. 2C:115(b)(3)), the
defendant shall forfeit the auto or vessellesa thedefendant can establish by a
preponderance @vidence that forfetire would castitute a seriousandship to the
family of the defendant, whah outweighs the negtto deter.

3. Stalking. N.J.S.A. 2C:1210.1(a) provides that "[a] judgment ofraaction for
stalking shall operate as an application & permanent restiaing orderlimiting
the contacof the defendanand the viain who was silked." Unless thevictim
requestotherwise, the court must hold the hearing on the restraining drtlee a
time of the guilty plea or verdict. N.J.S.A. 22:10.1(b).

4.  Asdgsting in Human Trafficking. N.J.S.A. 2C:139(c)(2) provideghat "the
cout shal direct anyissuing State,aunty, or municipal governmental agency to
revoke any license, permitertificate, approval, registration, charter, or $ami
form of businessor professioal authorization muired by law conerning the
operation of hat peson's businesor professionif that business or profession was
used in the course of the crime."

5. Bias Intimidation. N.J.S.A. 2C:16L(f)(1) to (3)allows the court to mler a
persa convicted of biasintimidation to () complete asensitivity class o
program, (2 participate incounseling to reduce violent or antisocial behavior, or
(3) make pagnents orother compensation to a communriitgsed progra or local
agency thaprovides srvices to victims bbias intimidation.

6. Graffiti. N.J.SA. 2C:17-3(c) provices that if the ourt imposes community

service, the service must be at least tweraysdn length or the time it takes to
remove thee gratf.
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7. Tresspass. N.J.S.A. 2C18-6(c) provides tht a defendant whoommitted a
trespass uret N.JS.A. 2C:1815 "shall be liabé to the owner, occupant, lessee, or
licensee of the lands or of thangibleproperty for any reasonable and necessary
expanses including reasonable attorey fees . . . to ense that the landsr the
tangble property are retored to thie condition pror to commission of the
offense."”

8. Auto Theft. N.J.S.A. 2C:2e.1(a)(1)to (3) requires a penalty of $500 and a
oneyear sispension or pogsbnement ofthe person's drivex'license for a fst
offenseof auto theff a $7® penalty andwo-year licens suspension for a second
offense, and a $1000 penalty and-ye@ar icense sspension for a third or
subsequent offense.

0. Removal of Headstores and Markers from Gravesites. N.J.S.A. 2C:20
2.3(c) requirs the courtd impo® up to thiry days of commuity service for the
unlawful removal of a headstone of gravesite raark

10. Theft by a Fiduciary, Leader of a Cargo TheftNetwork or Cargo Theft
Sales. N.J.S.A. 2C:2e2.5(a)1) to (3) require the courto impose: 1) a $H00
penalty br first degregheft by a fiduciary or cargo theft; (2) a $2500 penalty for a
seconddegree dme; and (3) a $500 penalty for a third degogme.

11.  Shoplifting. N.JS.A. 2C:2011(c) povides that any peon convictd of
shoplitting shall be senteced to perform eleast ten days of community service for
a first offense, at leasifteen dgs of community service for a second offeread

a maximum of twety-five daysof community servie plus at least nety days
imprisonment fo third or subsequeroffense.

12. Operation of a Facility for Sale of Stolen Automobile Parts. N.J.S.A
2C:2016(b) requires forfeiture of one's driver'sditsefor a period beteen three
andfive years.

13. Offenses InvolvingFalse Govenment Documerts. N.J.S.A. 2C:212.1(e)
requiressuspension of the defendant's driver's licenseaf@eriod betweesix
monthsand two years.

14. Pirating Recordings. N.J.SA. 2C:2%21(e) povides thagll recordings and
equipment used ithe crime shll be subjetto forfeiture.
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15. Money Laundeing and lllegal Investment. N.J.S.A. 2C:2127.1 and
N.J.S.A. 2C:2127.2(a) b (c) requires the court to impose, upon aggilon of the
prosector, a pendy of $500,000 forifst degree moneklaundering,$250,000 for

a secod degree crim $75,000 for dhird degree crime, or three times the value of
any property involve in a mamey laundering activity. If the prosecutoqueds
the penalty ofthree timesthe value of prop¢y involved, the posecutor mst
establishthe bag for the pealty by a preponderance of the evidence. N.J.S.A.
2C:22:27.2(c). N.J.S.A. 2C:227.3 prohibts the court from reducing or revoking
the paalty. N.J.S.A. 2C:2-27.4 allovs the court to creata payment scheldufor
good cause shown.N.J.SA. 2C:21:-27.5 requires the pmalty be imposed "in
addition to and not in lieu of any forfeiture other caise of action instituted
pursuant to chapterl4or64 of Title 2C & the New Jesey Statutes."”

16. Fleeing Arrest while in a Motor Vehicle or Vessel N.J.S.A. Z:29-2(b)
requires a driver's license suspension between six months and twdordesing
arrest while in a motor vehicle or vessel

17. Domestic ViolenceOffenses. N.J.S.A. 2C:287 povides that the aot
may ente a restraimg orde and may regre the defenda to receive counseling
for a crime or offense involving domesticolence. N.J.S.A. 2C:2830 and-31
address the consequeesof violating a estraining oder. N.J.S.A. 2C229.4
requires &100 surchaye to fund gants fo& domestic wolence preventio, training,
and assessment.

18. Public Corruption Profiteering. N.J.S.A. 2C30-8(c)(1) to (5) requires the
court, upon aplication of the proscutor, to mpose a penalty "wimea person is
conwucted of a ¢ime or an &empt @ conspiracyto commit a crine involving the
negotiation, award, performance or payment of a Jomalintyor State contract,
including, but not limitedo" violations of anyprovision n Chapters 21 or 26 30
of Title 2C. N.J.S.A. Z:30-8(d)(1) and (2)provides thdollowing penaty values:
$500,000 for a first degree crime; $250,000 for a sedegrdee dme; $75,000 for
a third degree crime; or "aamouwnt equal to threéimes the alue of any property
involved in" an ncluded offese. N.J.S.A2C:308(g) authorzes a payment
schedule for good cause shown.

19. False Public Alarm Offense. N.J.SA. 2C:333.1(b) require the court to
suspend for sixmonhs the defendang license tooperate a motor vatie,

including amotorized beycle,for afalse mblic alarm dfense by anyonkess than
twenty-one years of age If the defendant's driving prilges arecurrently
suspended for a violation of TitBC a Title 39, the absequent spension "shall
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comnence as of the datof the temination of he exising revocatbn, suspension,
or postponement.” N.J.S.A. 2C:33L(c).

20. Graffiti t hat Implies Threats or Violence. N.J.S.A. 2C:3310 requires that
the court ordershe defendanto community servie, the service muisnclude
removal of thegraffiti, "if approgriate,” and musbe "not less than twenty days nor
less than the number of days nesagyg to emove the graffiti.”

21. Desecrating Religios or Sectarian Premies. N.J.SA. 2C:3311
providesthat if the courtorders commnity service the ®rvice must nclude
removal @ the graffiti, "if appropriate,” and must be "not less than tweiatysdr
nat less than the number of days necessarynmvethe graffiti."

22. Vandalizing a Railroad Crossing Device. N.JS.A. 2C:3314.1(b) provicks
thatif the courtorders commumyt service, the service must include removal of the
graffiti, "if appropriate,"and must be "not less than twenty days oresstthan the
numberof days neessary to remove thgraffiti."

23.  Under-Age Drinking. N.J.SA. 2C33-15(b) requres the courta suspend
the defendant's driving license for six months if the d#denwasdrinking under
age while inside a vehicle.

24. Dog Fighting. N.J.S.A. 2C:3331(b)(1)a) (effecive Aug. 10, 2015)
requires tle seizure oliny anmal used inlie crimeand albws for the forfeiture of
any animal in the defendant's possessiopropertyrelated to the crimeN.J.S.A.
2C:3331(b)(2 (effective Aug. 10,2015) pernts the court to prdhit future
possesion of anyanimal.

25. Leade of a Dog Fighting Network. N.J.S.A. 2C:3332(b)(1)(a) (effective
Aug. 10, 2015) requires theizare ofany animal used in the crime and allows for
the farfeiture of any aimal in thedefendant's possess or property riated to the
crime. N.JS.A. 2C33-32(b)(2) (effective Aug.10, 2015) allows the court to
prohibit future possession of any anima

26. Prostitution Driver's License Suspension for @rtain Patrons. N.JS.A.
2C:341(c)(5) provides thathe court must spend the dendant's drer's Icense
for six months if thedefendant used a vehicle during the crime.

27. Prostitution Penalties for Cetain Patrons. N.J.S.A. 2C:341(f)(2)
requires the court to imposen a defendnt convicted of pnmoting prostitution a
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penalty of at least $0,000 but not morethan $50,000, eept if the offense
involved promotion of child prostitution, thenetipenaltyshall be at least $25,000.

28. Prostitution Offender Program. Pursuant toN.J.S.A. 2C:341.2(9, a

person convied of a disrderly persas offeise of engagg in prostituton as a
patron must participate in the Prostitution Offender Progtaness lhe prosecutor
waives participation. If the cot orders a personoavicted of engaging in
prostitttion as a patronot participagé in the Prastution Offender Pogram, the
persam must contribute $500 to the cost of the program. N.J.S.A. 2C284).

29. Drug Offender Restraining Orders. N.J.S.A.2C:3%-5.7(h) provideghat
after conviction ‘for any criminal offensethe court, pon applicabn of alaw
enforcenent officer or posecuting attorney pursuant to N.J.S.A. 2E53%
[certification of offense bcation] and except as provided in subsecBorf this
section, Rall, by seprate order or witlm the judgment otonviction, issue an
orde prohbiting the peson from enteng" the place where the offense occurred.
Continuing compliance witkthe terns of the restraining order shall be a conditio
of probation, partipation in the Intensive Supeision Program, andpost
confinement releaseN.JS.A. 2C:355.7(j).

(a) Exception. N.J.S.A. 2C:355.7(e) provides: "The court may forego
Issuirg a restaining order . . . only if the defendant edisites by clear and
convincing ewdence that":

(1) "the defendant lafully resides at or hasdgitimae businessmor

near the @ce, or otherwise legitimately needs to enter the place. In
such arevent, tle court shall not issue" a restraining ordemléss the
court is d¢early convnced that the neea thar the personrdm the
place in order toproted the publicsafety and theights, safety and
health of the residents and persons working irpthee oulveighs the
person's interest in returning teetgace." The counmnay also inpose

an order permiing entry with caditions; or

(2) impositon of a restrainingorder "would case undue hardship to
innocent persons and would constitute a serioysstice which
overrides the need to protect the tgtsafety and healtlf persons
residing in or havig business in thplace."

(b) Duration of the Order. The ordr "shall remainin effect for such
period of time as shall be fixed by the court gt longer than the
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maximum term of imprisonment or darceration allowed ¥ law for the
underlying offens@r offenses.” NL.S.A. 2C:355.7()).

(c) Apped by the State. If the courtdenies a request to impose a
restraining order, the sentence shalt be firal for ten days to allow the
State time to fé anappeal. N.J.S.A2C:355.7().

(d) Applications to Stay or Modfy the Order. Applications to say or
modify an order "inclding an order originally issued in municipal court,
shall be made ithe Supdor Court. The court shall immediately notiflye
county prosecutom writing whenever an applican is made." NLS.A.
2C:355.7(k).

(e) Violation of the Order. Pursuanto N.J.S.A. 2C:35.8, violation of an
order "shall subject the persoto civi contempt, criminal contempt,
revocation of hil, probation or panle, or anycombination of thessanctions
and anyother sanabns authoried by bw. A law eforcement office may
arrest an adult . . when an officer has probable cause tddwel thatthe
person has violated the terms of any real@nd restraining raer issued
pursuant to N.J.S.A2C:355.7."

30. Drug Enforcement and Denand Reduction Penalty for Certain Of fenses.
N.J.S.A. 2C:35.11 provides: "Any person who possessestridutes dispenses
or has under his control with imte to distribute or pense 34
methylenedioxymetamphetamine, 34nehylenedioxyamphetamine,
gammabtyrolactone,gamma hydroxybuytrate or flunitrazepam, or a controlled
substance analog of any ofese subsinces, shall, ... be subject to a drug
enfocement and demand redtion penaly of twice the amownt otherwise
applicable to theoffense."

31. Drug Distribution to a Minor or a Pregnant Female. N.J.S.A. 2C:358
requires the court to impose, upapplicaion of the prosecutor, "twice the term of
imprisonment, fine and gnalty, incuding twice the ternof parole ineligbility, if
any, authorizd or reuired to beimposed by" N.B.A. 2C:355(b) (drug
distribution) or N.J.S.A. 2C:33 (distributionwithin a school zone) "or any other
provision of thistitle." If the defedant is conicted of more thanme offense, the
court must impse one enhaed setence on thenost serious o#inse. Ibid. The
prosecutor must establish the basis for the enldasestene by a preponderance
of the evidence, and tle®uit must hold a heang on thematter. Ibid.
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Note: The enhancedentencing povisions of N.J.S.A 2C:358 are subject to
waiver under N.J.S.A. 2C:3b52. See Chapter XIV on drug offender sentegc
for additional discussion.

32. Possession of a Cdrolled Dangerous SubBtance or Aralog. N.J.S.A.
2C:3H-10(a) requires e defendantto "perform not les than 100 hars of
communityservice" if the court does not impose a prison term and the defendan
commited the crime while inside a school bus or witiO00 feet of schdo

property.

33.  Counterfeit Drugs and Medical Devices. N.J.S.A. 2C:3511.1 (effective
July 11, 2020)requires a penalty bgeen $1000 and $10,000 for each violation of
N.J.S.A. 2C:35L1.1(a), which prohbits knowing posession of a coderfeit drug

or malical devce with intent to distribute. N.J.S.A. 2C:33..2(effective July 11,
2020) provides that anyone convicted of an offenswler NJ.SA. 2C:3511.1
shall beineligible to submit a bid to the State.

34. Drug Enforcement and Demand Redution Pendty. N.J.S.A. Z:35
15(a)(1) requies the court tampose the following drug enforcement and demand
reduction (DEDR) pedities onanyone convicted of a Chapter 35 or 36 drug
offense:

1 $3000 for a first dege crime;

1 $2000 fo a second degragime;

1 $1000 for a thid degre crime;

1 $750 for a fourthdegree crime; and

1 $500 for a disorderly persons or petty disordpdysonsffense.

(@) Multiple Offenses. N.J.S.A. Z:3515(a)(2)(a) and (b) providthat

the court mayijn its discretion,impose me penalty basedn thehighest
degee offense if: (1) the defendant was not placed in supervisory treatment
or orderedto perfom reformative service; (2) "multiple penaltiegould
constitute a serious hatdp that outweighshe need to detehé defendnt

from futurecrimind activity"; and (3) "impositon of a single penalty would
foster the defendant's rehabilitation."
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(b) Treatment Program in Lieu of Payment. N.J.S.A 2C35-15(e)
authorizes the courto suspend collen of the penalty"provided the
person isordered by the courtto participatein a drug or alcohol
rehabilitation program,” and the defendant "agréo payfor all or some
portion of the costs assoadt with the rehabilitation." Upo proof of
successfucompletion of tle programthe defendant my reqeest the court
reduce the petig by any amount the defendant paid for participation in the
program Ibid.

(c) Service in Lieu of Payment. N.J.S.A. Z:3515(f) provides that the
defendant "may proposeotthe court and # prosector a plan to pdgorm
reformative sevice in lieu of payment of up to onbalf of the penalty
amount imposed.”

35. Drug Offensesand License Forfeiture. N.J.S.A. 2C:3516(a) requires
forfeiture of a defendd's driver's licens for a period b&teen sixmorths and two
years abent compelhg circumstancesnd upon conviction of a drug offense
under Chapter 35 or 36 of Tatl2C. "[Clompelling circumstances warranting an
excepton exist if the forfeiture . . will result in exteme hardship andtarnative
means of trarngortaton are not aalable."

PostSentencing Motion to Revoke the License SuspensionN.J.S.A.
2C:3516(d) allovs the defendant to request the court revokenaining
license suspension tarbased on compellincircumstances.

36. Controlled DangerousSubstance Lab Fee. N.J.S.A. 2C:380(a) and (b)
require that a $50 criminal laboratory analysis fe@ip@sed a anyone convicted
of a Chapter 35 drug offeesa$50 criminal laboratory febe imposed on anyone
placed in supergory treament pursuantd N.J.SA. 2C:36A1 or N.J.S.A. 2C:3-
12; and a $25 laboratory analysis fee be imposed on anyone atjddiedimquent
for a Chapter 35 offense.

37. Anti-Drug Profiteering Penalty. N.J.S.A 2C:35A4(a)(1) to(3) requires
the ourt impasethe following penaltes for certen drug offendes in accordance
with the criteria set forth in N.J.S.A. 2C:35R

1 $200,000 fa a first degree crime; $100,000 for a secaoedee crime;
$50,000 for a thirdlegree crime; and2$,000 for a foutt degreecrime;
or
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9 "three time the streewalue of all cotrolled dangerous substances or
controlled substance analogs involyed three times the market value of
all drug paraphemdia involved, if this amount isgreater than that
provided" above; or

1 "an amout equal to thre timesthe value ofany benefit ilegally
obtained by the actor for himself or another, or any injurgrtdeneit
deprived of another."

Note: This statuteis subject to the N.J.S.A. 2C:3B2 waiver provision,
discussed furthan Chaper X1V on drug dfendersentencing.

38. Unlawful Possession of a Machine Gun, Assault Firearm and Certain
Handguns. N.J.S.A.2C:395(h) provides that a person convicted wflawful
possession of a machigen, assault firean and certain hamains is ineligible for
participation in anyprogram of intesive supervision.

39. Unlawful Transfer of a Firearm. N.J.S.A. 2C39-10(a)3) and (4) require
the court to revoke a denilslicense for the unlawful trasfer of firearms ircertain
situatiors.

40. Causing Deathor Injury while Driving with a Susp@&ded License or
without a License. N.J.S.A. 2C:4e2(a) and (b) reqre the ourt to suspend the
defendant's driver's licee br one year where the defemdaaused death wiil
driving withouta valid icense. The liense shll run conseutively to anycurrent
driver's license suspension. N.J.S.A. 2€220a) and (b).

41. Unauthorized Use of a Traffic Control Preemption Device. N.J.S.A.
2C:4024(d) reqires the court to iose a civil pen& not toexceed $5000 fo
unauhorized use Pa traffic contol preemption device.

42. Crimes with Automobiles. N.J.S.A. 2C:42(c) autlorizes the court to
suspend, postpone or rewla defendant's driver's licender a period not to
exceed two years here thedefendant used anotor vehicle in the course of a
crime, disorderly persons offense, or petty disorderly persons offendecidng
whether to suspend, postpone or revokeade and in fixing the lengthf dhe
suspension, # court must conder "these\erity of thecrime a offense andhe
potential &ect of the loss of driving privileges on the person's ability to be
rehabiltated.” Ibid. In the event the court suspengostpones or revokes driving
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privileges, the suspesion "shall be imposed coseaitively with any cusodial
sentewe." |bid.

43. Serological Testing. N.J.S.A. 2C:43.2(a) provides for the seagical
testing of the defendant "for acquired immundiadency syndrome (AIDS) or
infection with the humammmunodeficiency wus (HIV) or any other elatedvirus
identified as a probablcausative agent of AIDS" in certain cases where a person
suffered aprick from a hypodermic needle or the defendant's [pddliids were
transmitted. Thecourt may order thelefendant to payhe cost b the testing.
N.J.S.A 2C:432.3(9.

44. Victims of Crime Compensation Board (VCCB) Assessments.

(@) Certain Crimes Reslting in Injury or Death. N.J.S.A. 2C:43
3.1@)(1) requires the court to asseat least $100 antbt more than $1000
for each of the following offenses if thedefendant injued or killed the
victim:

1 "[A] crime of violence"; or
1 Theft of an atomobile(N.J.S.A. 2C:2€R); or
9 Eluding a law enforceantofficer (N.J.S.A. 2C:22(b)); or

1 Unlawful taking of a motor velile (N.JS.A. 2C:2010(b), (c) a
(d)).

In imposing an assemsent under N.J.S.A. 2C:481(a)(1), "the court shall
consider facts such a the severity of the crime, the defendantimimal
record, defendant's altifito pay and the enomic impact oflie assessert
on the defadant'sdependents.”

(b) Offenses Mt Resulting in Injury. N.J.S.A. 2C:433.1(a)(2)(a)
mandates a $50ssessmenbe imposed for each crime, disorderly person
offense, or petty disorderly pens offense the defelant committed thadid
notresult in injury.

(c) Juvenile Offenders. N.J.SA. 2C:433.1(a)(2)(b) requires for each
adjudication of delinquencsn assessent of at least $30 and not more than
"the anountwhich could be assessed puast to paragraph YDbr paragraph
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(2) (a) of suibsection a. ofthis setion if the offense was comitied by an
adult.”

(d) Driving or Operating a Vessel vhile Impaired. N.J.SA. 2C:43
3.1(a)(2)(c) provides that any pensomvicted of operating a motmehicle
or vessel whe under the inflence ofalcohol or drugs'shall' be assessed
$50 payable tthe VCCB.

(e) Supervisory Treatment and Conditional Discharge. N.JS.A.
2C:43-3.1(a)(2)(d) provides: "In addition to amgrmor condition that may
be induded in an agreemeifor supervisorytreatmentpursuant to N.JB.A.
2C:4313, or mposed as a ternor condition of conditional discharge
pursuant to N.J.S.A. 36A, aparticipait in either program shall be required
to payan asessment of $50."

45. SafeNeighborhoods Servies AssessmentN.J.S.A. 2C43-3.2(a) requies
any person convted of a crimea disorderly persons or petty disorderly persons
offense, or a drunldriving offense to be assessed $75 per convictiondo b
deposited into the Safe Neighthmods Services FU(@GNSF).

46. Law Enforcement Officers Training and Equipment Assessment.N.J.S.A.
2C:433.3(a) requires the court to impose a $30 penalty gradalt onvicted of a
crime, for deposit into the Lawnforcement Officers Training anBquipment
Fund.

47. Drug Abuse Education Assesment. N.J.SA. 2C43-3.5(a) reqgires the
courtto impose a $50 assessment for each drug offense under Chapte3636for
Title 2C.

48. Sexual Assault Nurse Examiner Pogram Assessment.N.J.S.A. 2C:43
3.6(a) requires ahB00 assessmentrfany sexoffense definedh N.JS.A. 2C:72.

49. Surcharge Applicable to Certain Sex Offenders. N.J.S.A. 2C:43.7
requiresany personconvicted of aggravated sexual assault (NAL.3C:142(a)),
sexual assaultN.J.S.A. 2C:142(b)), aggravated crimial sexuhcontact (N.J.SA.
2C:14-3(a)), or criminal sexualcontact (N.J.S.A. 2C:13(b)), to pay a $100
surcharge to fund progres and gants for the prevention of violence against
women.
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50. Computer Crime Prevertion Penalty. N.J.SA. 2C:433.8(a) povides hat
any person anvicted of. endangring the welfae of achild, pursuant taN.J.S.A.
2C:244(b)3), (4) or (5); leaderof a chid pornography network, pursuant to
N.J.S.A. 2Q@24-4.1; child obscenity pursuan to N.J.S.A. 2C34-3; or an offense
involving computer crimind activity contraryto any provisiorwithin Chapter 20
of Title 2C (theft offenses), shall be assesseel fibllowing penalties to be
deposited in the Computerri@ie Prevention FundNote that NJ.S.A. 2C:43
3.8(a)was amended effage Felyuary 1, 2018, toadd NJ.S.A. 2C:244(b)(3) and
(4) (child endangerment) and N.J.S.A. 2G24 (leader of a child pornagphy
netvork)):

1 $2000 for a first degree crime;

1 $1000for an second degree crime;
1 $750 for a third dgree crime;

1 $50 for a burth degree cme; and

1 $250 for adisorderly persns offense.

51. Restricted Internet Access.N.J.S.A. 2C:4%.6@)(1) to(4) provides that any
person who (1) committed £x offense as defined in NSJIA. 2C:#2(b) and $
required to regter unde Megan's Law (NJ.S.A. 2C:7-2); or (2) is serving a
special sentence of parole supervision under N.J.S.A. 24 3or has been
convicted of promoting or providing obscenetergls to a minor (N.J.S.A. 2C43
3), "shall" be suject to the followng Intenetaccess contions 'where the ter of
fact makesa finding that a computer or any other device with Internet capabili
was ugd to facilitate the commission of the crime":

(1) Prohibited access of "a c@uter or any other elice with Interne
capabiity without the prior written approa of the court, with the
exception that a person on probation or parole "may wssrguteror any
other device with Internet capabilityn icannection with that person's
employment" or to "sarch for employmenwith the pior approvalof the
person's proation or parolefficer";
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(2) "[P]eriodic unannounced examinations of the persoataputer. . .
including the retrieval and copying ofl alata . . . and removal of such
information, equiprant or device to@anduct amore thorough ispectio”;

(3) Instllation, "at the person's expense, [of] one or more hardware or
software systems tmonitor he Internet use"; and

(4) "[A]ny other appropate restrictions concerning thgerson's use or
acess of a computenr any oherdevice withinterne capability”

A violation of the Internet access restrictions constitutes a fourth degree.crime
N.J.SA. 2C:436.6(b).

52. Sex Offender RestrainingOrder. N.J.S.A. 2C:448 authorzes the court to
ener an order restimising a ®x offender fromconta¢ with the vctim or the
victim's family and from entering certain locations.

53. Probation or Suspensbn of Sentence. N.J.S.A. 2C:45l(c) requiresthe
defendant to pay a victims afrime compensatiofoard assessmeni.J.S.A.
2C43-3.1), whee the ourt imposesprobation or susends the defendant's
sentence.

B. Payment of Penalties, Fees anlissessmets: Statutory Provisions

1.  Statutory Authority for Timing of Payment. N.JS.A. 2C:461(a)

provides that a penalt fee anl sssessment shide "payable fortivith" unless the
court grants "permission for the payment to be made within a sm@ériodof

time or in specified installments.” "[Té¢hcaurt shall file a copy of thgidgment of
conviction with the Clerkof the Syeinor Court." Ibid. N.J.S.A. 2C:4-1(d)(1)

and NJ.S.A. 2C:46l.1(a) also impose transactional fees.

2. Payments vhile on Probation. The court may order continued payrnses
a condition of probationN.J.S.A. 2C:46L(b)(1).

3. Installment Paymeits while Incarcerated. Where the dfendant is

senenced to a term of imprisonment, the court may order the defendardki®
installment payments. N.J.S.A. 2C:40)(2).
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4. Nonpayment. In the event th defendant fails tpay, the State nyainstitute a
summary cdectionaction or t&e any other atorized action for the collection of
a civil judgment. N.J.S.A. 2C642(a) aml (b). If the default is without good
cause,the court shall order the suspems of the defendals driver's licens or
prohbit the defendat from obtaining alicense, and tak "such other actions as
may be authorized by law." N.J.S.A. 2G2@&)(1)(a)to (d).

5.  Willful Nonpayment. If the defemlants default was without goodauase

and was willfu] the court may imrison the defendant, ordr paricipation in a
labor assistace program, or order community service. N.J.S.A. 2Q(&9(2).

C. Penalties, Fees and Assessments: Case Law

1. Merger. The court may not impose petiaé and assessmems a merged
conviction. State v. Francis341 NJ. Super. 6769 (App. Div. 201)

2. Sex Crime Victims Treatment, Setting the Penalty Amoun. The sex
offender penalty amountsidted in N.JS.A. 2C:1410(a) ae the maximum
penalties the aurt may impose.State v. Bolvitg 217 N.J. 221, 224 (2014). In
fixing the gnalty amount, the court should consider thaur of the offense and
the defedant's ability to gy. Id. at 23335.

3. Megan's Law Offenses. While Megan's law requires regitration for "sex
offenses,"” the N.J.S.A. 2GZ(b) offenses that deie a sexoffense encompass
more than just sex offensethiey include norsex crimes agast children. In re
T.T., 188 N.J. 21, 333 200®0).

4. Victims of Crime Compensation Board (VCCB) Assessment.

(@) Mandatory Assessments. The N.J.S.A. 2C43.1 VCCB
assesgents are mandatory and may not be withheléné the defendant
has limitedfinancial resources.State v. Malia 287 N.J.Super. 198, 208
(App. Div. 1996)

(b) Defendant's Ability to Pay. A court may not impsethe maximum
assessment on tlground that the dehdant "might coménto a sibgantial
amount of maney in the fiure. . . . Thee must be some relationship
between defendant's ability to pay owlkee cours of his incarceration and
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parole, and the agal VCCB penalty imposed.'Statev. Gallaghey 286 NJ.
Super.l, 23 App. Div. 1995).

(¢) Injury to the Victim. " Mental or nervous shock" constitutes ury
for purposes othe victim of crine compenation board asssment. State v.
Diaz, 188 N.J. Sugr. 504, 508 (App. Div. 1983) Thus, when a robber
threaens a victim "as ihe had a gun," omaay infe that the victin suffeed
an injury, "no matter howtransitory." Ibid.

(d) Lack of Injury. If there is no proof ofnjury to the victim, the court
may not impose an assnat greater than the minimunepalty. State v.
Thompson 199 N.J. 8per. 142144-45 (App. Dv. 19%).

(e) Refusal to Submit to a Breathalyzer. The court nay mot impose an
assessment foefusing to submit t@ breathalyzer &. Stae v. Teke| 281
N.J. Syer. 502, 51€.1 (App. Div. B95)

() Standard of Review. A coutt reviews the amount of theGCB penalty
under tle abuse of discrein stand@rd State v. Daz, 188 N.J. Super504,
507-08 (App. Div. 1983).

5. Domestic Violence Surcharge, Attempt ExcludedThe cout may not order a
defendant convicted of attgrted murder to pay a domestic Wmce surcharge.

6.

State v. Lee411 NJ. Super349, 353 (AppDiv. 2010).

Offenses with Automadiles. In order to suspend, postpone or revoke a

driver's license uher N.J.SA. 2C:432(c), the defendant must have contedtthe
offense with an automoleil State v. Gross225 N.J. Super. 2831 (App. Div.
1988). Tl court may not revi&e a license urelf N.J.S.A. 2C:42(c) for
possession of a vehicle knowing that thehiele identification number had been
removed. Ibid.

7.

Drug Offense Penalties.

(@) Conspiracy. "[T]he mere conviction uder N.J.SA. 2C:52 for the
‘ordinary' crime of conspiracy, des not render a person subject to the
mandatory penalties of the Cpmehensie Drug Reform Act, even if the
object of thatcongpiracy constitutes a Chapt86 offense." Statein the
Interest ofW.M., 237 N.J. Super. 11, 118(App. Div. 1989).
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(b) Accomplices. A defendant convicted of a uly offense as an
acomplice is subjecto the nandatory drug ofense enalties. State v.
Bram 246N.J. Super. 200, 208 (Law Div. 1990)

Drug Offender Restraining Orders. Where the cod denies a N.J.8.

2C:355.7(h) requesta impo® a drug offader restrainingorder, N.J.S.A.
2C:355.7(k) imposes a teday limitation period onthe States right to
appeal. State v. Fitzpatrick443N.J. Super. 316, 320 (App. Di2015).

Drug OffenseLicense Susgnsion.

(a) Multiple Offenses. Where a ourt imposes sdrnce for multiple drug
offenses subject to the mandatory forfeituiEs one's driver's license,
pursuant to N.J.S.A. 2C:3B5, the license suspension termmay vary in
duration but must run corurrently. State in thdnteres of T.B., 134 N.J.

382, 387(1993)

(b) Timing. License suspension under N.J.S2C:3516 begins orihe
day of sentenng; thecout has no disretionto postponeor delay it. State

V. Hudson 286 N.J. Super. 149, 156 (App. Div. 1995) In the case of a
juvenile, license suspeims begirs the day afterthe deéndant turns
seventeen. Stae in the Interest of T.B134 N.J. 32, 388 (1993)State in
the Interest of J.R.244 N.J. Sper. 630, 641 (AppDiv. 190). If the
defendans license isunder suspensioat the time of sentencing, then the
new license suspension will bagon thefinal day of the current suspension.
State intheInterest of T.B,. 134 N.J 382, 38 (1993).

(c) License Forfeiture Exception. In deermining whether compelling
circumstances exist to justify not rewo§ a deéndant's driving privileges
underN.J.S.A. 2C35-16(a), the court should congid whether revocatio
will result in the defendnts loss of employmert or extreméhardship. State

v. Bendix 396 N.J. Super. 91, 96 (App. Div. 2007) Where a dendant
"has occasioed the loss of Bi employnent through hisunautheized and
criminal use of himployer's vehicle," the court should not find compelling
circumstaiges to jstify not revoking the defendant's licenseState v.
Carrerg 399 N.J. Suped19, 42526 (Law Div. 2007).

The Drug Enfor cement and Demard Redudion (DEDR) Penalty.
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(@) Policy. "As its name suggests, the penalty is designed to reduce the
demand fo drugs by providing a source for helping cated defendants to
reduce theirdemand for illegal @wbstances." Statev. Monza, 300 N.J.
Supe. 173,177 (App. Dv. 1997)

(b) Treatment Program in Lieu of Paymentand Wages.In reducing a
penalty pursuant tiN.J.S.A. 2C:3515(¢ by theamaunt actuallypaid fa
participaton in a treatmenprogram, the court should consider the amount
withheld from a defesiant's pg for work completed at the treatment
program. N.J.S.A. 2C:3515(e). State vMonzon 300 N.J. Sper. 173, 177

78 (App. Div. 1997).

(c) Constitutionality. The dug enforcement and demand reduction
penalty des rot constitute cruel and unusupunishment undehe Federal
or Stde Constiution, and doesot violate the ega protection chuses,
substantive or procedural due process rights, or the StatstitQban
prohibition against amendment by referen&tae v. Lagares127 N.J. 20,
36-37 (1992);State inthe Interest of M., 229N.J. Super88,94-102 (App.
Div. 1988).

(d) Merger and Conspiracy. "Since the principleof mergerinvolves the
awidance of double pealties for thesame crime, Chapter 35 DEDR
penalties may not be imposed on a comercfor both conspiracy to possess
a controlled dangets sibstance, N.J.S.A. 2G% ard for the actual
possession under NS.A. 2C:%-10." State inthe Inerest of M.A, 227 N.J.
Supe. 393, 395 (Ch. Div. 1988)

(e) Pretial Intervention Program. The courtmay impog a drug
enforcenent al demand rediion penalty asa condition of entry into a
pretrial intervention programState v.Bulu, 234 N.J. Super. 331, 342, 346
48 (App. Div. 1989%.

() The DEDR Penalty IsMandatory. The DEDR penalty is mandatory
and must be set in accordance with the éegof crme of which the
defendant was convictedState v. Malia, 287 N.J. Superl98, 208 (App.
Div. 1996); State v. Williams 225N.J. Super462, 464 (Law Dv. 1988)
The cout may not revoke the penalty aft sentencing.Stae v. Gardner
252N.J. Supe 462, 46566 (Law Div. 1991)
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10. Plea Agreements May Not Alter a MandatoryPenalty. Where a defendant
pleads guilty to a secordkegee drug offense with the undéanding that theouirt
will impose asentencefor a third degee crime, the courtmay not honor he
agreement in relation to the mandatory DEDR pendhtate v. Wiliams, 225 N.J.
Super. 462, 464 (Law Div. 1988)The court mustmpose a penaltfor a second
degree crimelbid.

11. Auto Theft Penalties. While N.J.SA. 2C:202.2(a) provides that the
defendant "sall be subject" to the enumerdtg@enalties and dnrg privilege

susensions.the Court has iterpreed that langage to requiremposition of the

penalties and license suspensidgtate v. Rama23®8 N.J. Sper. 339, 345 (App.
Div. 1997) aff'd 0.b, 153 N.J. 162 (1998).
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Xlll. THE GRAVES ACT AND ASSAULT WEAPONS SENTENCING

N.JSA. 2C:436(c) and (d (commonly elled the GravesAct), and N.J.S.A.
2C:436(g) and (h), require enhanced sentencescéwtain gun crimes and for
certaincrimes committed wh firearms (N.J.S.A. 2C:48(c) and (d)) and with
assault weapons anachineguns (N.J.S.A. £:436(g) and (h): See N.J.S.A.
2C:39-1(f), (i) and (w) for the definitions of firearm, machine gundaassadul
firearm, respectively.

Both laws require th caurt to impose: (1) a paroldisqualifier, and (R an
extended ternwith a parde disqualifer for certain repeaoffenders. Uhke the
assault weapons statute, the Graves Act also has a paqlaldia exception for
first-time offenders. Secti@nA and C, respectively, discussatutory provisions
and case law orhe Gravedict. Sectiond and D respectivel, discuss statary
provisions and case law on assault weapons sentencing.

A. Graves ActSentencing: Statutory Provisions

1. Graves Ad Enumerated Offenses. The Gaves Act (N.J.S.A2C:436(c))
requires enhared sentencing wére thedefendant:

(a) Gommittedany of the following offenses:

1 Possession of a saweff shotgun ordefacedfirearm (N.J.S.A.
2C:393(b) or (d));

9 Possesionof a firearm with purpose tose it unlawfully gainst a
person opropertyof another (N.B.A. 22:39-4(a));

1 ]t is unclear whether N.J.S.A. 2C48g) and (h), cowing crimes
committed with assalt weapons, may appropriately be called part of ‘Braves
Act." Subsections (g) and (h) were ereaceleen years after the Gravesct
(N.J.S.A. 2C:43%(c) and (d)) and while the subsections are similar to the Graves
Act, the two provisions differ in certain respects. No published New Jersey
decision hat mentns N.J.S.A. 2C:48(g) or (h), refergo eithe subsection as the
GravesAct. Presumably, ean if thosesections are not part of the Graves Act, a
significant anount of caselaw on the Graves At would apply by analogy to
assault weapons senteng.
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OR

Possession of direarm while committing certain drugelated
offenses or bias intirdation (N.J.S.A. 2C:3%.1(a));

Possession of a maaoke gun, handgun, rifle, shotguoy assault
firearmwithout the requied liceng, permit, or icentification card,
or possession dd loaded rifle or shotgun (N.J.S.2C:395(a), (b),

(c) or (F));

Passessiorof a weapon by a certain person prohibitedrfrewch
possession (N.J.S.2C:397(a), (b)(2)or (b)3)); or

Manufactiring, tangorting and @&posirg a machine gn, sawed
off shotgun, defaced firearm, or assault firearm (N.J.28:39

9(a), (b).(e)or ©));

(b) Committed any of the followingffenses and used, or was in gassion
of, a fiream (defined at N.&.A. 2C:®-1(f)), while committing or
attemping to commit tle crime, including the immediate flight therefrom:

)l
)l

Murder (N.J.S.A2C:113);

Manslaughter (N.J.S.A. 2C:34);

Aggravatedassault (N.J.S.A. 2C:12(b));

Kidnapping (N.JS.A. 2C:131);

Aggravatel sxual assaulfN.J.SA. 2C:142(q));
Aggravatedcriminal sexual contact (N.J.S.A. 2C:B4a));
Robbery (N.J.S.A. 2A5-1);

Burglary (N.J.S.A. 2C:1); or

Escape (N.B.A 2C:295).
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2.  Graves Act Paole Disqualifier. N.J.S.A. 2C:43(c) provides that if the
defendantcommitted ag of the enumettad offenses (see section A(1) above), the
court must impose a pericof parok ineligibility that is either ondalf of the
serntence imposed or fortjiwvo manths, whichever is rgater, or, in thease ofa
fourth degreerime,eighteen motfis.

Note: Effective August 8, 2013, the Legislature amended N.J.S.A. 26(&)30
provide fixed mandatory minimum terms for the enuntedacrimes (listed in
section A() above). Prior tdhis amendment, thstatuterequired a manatory
minimum term wthin a specifid range.

3.  Graves Act Extended Term wth Parole Disqualifier for Certain Repeat
Offenders. N.J.S.A. 2C:43%(c) providegsha the court must impose anterded
term if the eétfendant committedr attenpted to commit a enumeated offense
(see section Af) above) while possessing a firearm; is at least eighteen years old,;

and hasa prior conviction for committing with a firea any of the following
offensesset forth in N.J.S.A2C:443(d):

9 Murder (N.JS.A. 2C:113);

1 Manslaughter (N.J.A. 2C:11-4);

9 Aggravated assault (N.J.S.A. 2C:1t));

1 Kidnapping (N.J.S.A. 2C31);

1 Aggravated sexual assault (N.J.S.A. 2C2{&))

1 Aggravated criminal sexual c@act (N.J.S.A. 2C:18(a));

1 Robbery N.J.S.A.2C:15-1);

1 Burgary (N.J.S.A. 2C:1);

1 EscapeN.J.S.A. 2C:2%);

1 Possession of a firearm for an unlawful purpd¢d.S.A.2C:394(a); or
1 Any offense in Title 2A (Admirstration of Civil and Criminal Jdstice).
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N.J.S.A. Z:436(c) instrucs the cou to impose theextenad term in acordance
with N.J.S.A. 2C:437(c), which requires that the extended term includeral@a
disqualifier at or between onthnird and onehalf the sentence imposed, or five
yeas, whichever is guger. If the semnce is ife imprisonment the prole
disquaifier must be twenty-five years, unless the sentence is for a violation of
N.J.S.A. Z:353 (leader of a narcotics organization); then thaeoje disqualifier
must be thirtyyears. N.J.S.A. 2@3-7(c).

4. Hearing and Required Findings to Support a Graves Act Sentence.
N.J.S.A. 2C:43%(d) provides that the court shall not impose a Grafkes
enhaoced sentence unless the prosecutor establishd the court finds, by a
preponderance of the eMence at a hearingvhich may occur at thetime of
sentencing,'that the weaporused or possessed was a firearm. In making its
finding, the court Ball take judicial notice of any evidence, testimony or
information adduced at the trigdlea hearing, ortber court proceadgs andshdl

also congler thepresentenceeport and anytber relevant information.”

(a) The Sixth Amendment and the Grave#\ct Extended Terms: Sixth
Amendment jurisprudence resrid invalid the Graves Act requment
(N.J.S.A. 2C:8-6(d)) that the ourt find the facts, othethanproof of a pror
conviction,that subjects a defendant to a Graves Act extended &tae v.
Franklin, 184 N.J. 516, 5334 (2005) (applying the holdg in Apprendi v.
New Jersey530U.S. 466, 490 (2000. To impose a @ves Actextended
term dter tral, the jury must have foundhat the defendant used or
possessed a firearm during the crin®&ate v. Fanklin, 184 N.J. 516, 533
34 (2005). In theaseof a guilty plea, the maximuisentence authorizda/
statute is thanaximum sertence suppoed by he defendarg'admissions.
State v. Franklin 184 N.J. 516, 5338 (2005) (interpretingBlakely v.
Washindgon, 542 U.S. 296, 30911 (2004)). The efendant may also
“consent to judicialfactfindng as to sentete enhacements." State V.
Franklin, 184 N.J. 516, 538 (2005) (quotirglakely v. Washington542
U.S. 296, 3091 (2004).

(b) The Sixth Amendment and he Graves Act ParoleDisqualifiers:
In accordacewith the decsion in Apprendi v.New Jersey530U.S. 466,
490 (2000), that to comply with the Sixth Amendment, tlney,j not the
court, must find a fact that subjects detelant to an extended term, the
Sixth Amendment sintarly requires thaa facttha increaseshte mandtory
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minimum term must be fond by the jury, not a judgeAlleyne v. United
States. _U.S.___, 133 S. Ct. 2151, 2155 (2013).

Our Court haget to address thdlleyne decison in relation to tb Graves
Act parok disquaifier, but it ha foundthata mand#ory parole disgalifier
based on the court's finding that the defendant was involvedganzed
crime was invalid undeAlleyne. State v Grate 220 N.J. 317, 335 n.2
(2015) (efusing to isue an advisory apion on whether the Grags Act
mandatory pale disqualifierwas also invalid)

Though no United States Supreme Court or ghiell NewJersey decision
has so held, presumably tA@prerdi prior-conviction exceptiorwill apply

to mand&ory minimum terms just asit applies to gtendedterms. See
Apprendi v. NewlJersey 530 U.S. 466, 490 (2000) (holding that "[o]ther
than the facbf a pror conviction, any fact that increases the gignfor a
crime beyond the presbed statutory marnum must be subntéd to gury,
and provedeyonda reasonabldoubt”).

5. Certain Offenses Excluded fom Graves Act Enhanced Sentencing.
N.J.SA. 2C:436(d)(2) provides that the court shall not inse a Graves Act
enhanced senteador the followingcrimes:

1 Unlawful posses®n of a handgunn which the propeéing force is ai or
similar force (N.J.S.A. 2C:398(b)(2));

1 Unlawful possession d rifle o shotgun in which the propelling force is
air or similar force (N.J.S.A. 2C:398(c)(2)); and

1 Posession of a rifle or shotgm without a firearms puchaser
identfication card N.J.S.A. 2C:39:5(c)(1)).

6. Parole Disqualifier Exception for First Time Offenders. N.J.S.A. 2C:43
6.2 provides that uporegquest of the State, or at teentencing courtieequest with
the Sate's aproval, the asgnmentudge shall pace the defendd on probation or
reduce the parole ineligibility term to one yefathie interest of justice would not
be served by impason of a parole disqualifier, @hthe defendant haso prior
conviction for anenumerated offese (liged in sectia A(1) above). Seealso
Guidelines for Downgrades/Dismissals under the Graves Actt Enforcement
of Mandatory Minimum Custodial Term$or Offenses Involving Firearms
Directive # 0918 (dly 2018), http:Mww.njcouts.gov/attorneyg /directives.html.
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(requiring strit adherence to the requirements of N.J.S.A. 2@:23and the
procedue set foth in State v. Nance228 N.J. 378 (2017)).

B. Assault Weapons SentencingStatutory Provisions

1. Assault Weapons Emmerated Offenses. N.JS.A. 2C:436(g) requires
enhanced sentencing if the defendant used or was in possession of inentaah
(defined in N.J.S.A. 2C:39(i)) or assault fearm (defined in N.J.S.A. 2C:39
1(w)) while committirg, or attemptingd commit,ary of the follbwing enumerated
offenses, includinghe immediate flight therefrom:

1 Possession of a firearm for an wafal purpose (N.J.S.A. 2C:34(a));

1 Murder (N.J.S.A. £:11-3);

1 Manslaughter (N.J.S.2C:114);

1 Aggravatel assault (N.J.S.A22C:121(b));

1 Kidnappirg (N.JS.A. 2C:131);

1 Aggravated seual assault (N.J.S.A. 2C:124a));

1 Aggravated criminal sexual comtaN.J.SA. 2C:143(a));

1 Robbery (N.J.S.A. 2C:1%);

1 Burglary (N.J.S.A. 2C:12);

1 Escape (N.J.S.A. 2C:29); or

1 Manufactre, distibute or dispese a catrolled dangrous substance
(N.J.S.A. 2C:35).

2.  Assault Weapons Parole Disqualifier. If the defendantcommitted an
enumerated offense (see secti®fl) above) while possessing a chéne gun or
assaultveapon, the courhust immsea term of peole ireligibility of (a) ten years
for a first or second degree crime, (b) five years for a third degme®, o (c)
eighteen months for a fourth degree @inN.J.S.A. 2C:4%(g).
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3. Extended Term with Parole Disqualifier for Certain Assault Weapons
Repeat Offenders. N.J.S.A. 2C:436(g) provides that the court must impose an
extended term if the defeadt commited an enumerated offense (see section B(1)
abovg while possessing a machimggin or assault weapp is at least eigteen
yeas old, and hasa prior conviction br committing wth a firearm any of the
following offenses set forth in N.J.S.A. 2@:3(d):

1 Murder (N.J.S.A. 2C:1-B);

1 Manslaughter (N.$.A. 2C:114);

9 Aggravated assdt (N.J.S.A. 2C:121(b));

1 Kidnappirng (N.J.SA. 2C:131);

9 Aggravaed sexual asslt (N.J.S.A. Z:14-2(a));

9 Aggravated criminal sexual contact (N.J.S.A. 2C314)),

1 Robbey (N.J.S.A. 2C:1581);

91 Burglary (N.J.S.A. 2Q8-2);

9 Escape (N.J.S.A. 2C:2);

1 Possession offirearm for an utawful pupose (N.J.S.A2C:394(a); or

1 Any offense in Title2A (Administration of Civil and Criminal Justice).
N.J.S.A. 2C:43%5(g) instucts the court to impose the extended terradoodance
with N.J.S.A. 2C:437(d), which requireshat the extendecetm include a parole
disqualifier as follows:

1 First and seond degree crimes: fifteen yeausless

0 The sentence is one tife imprisonment, then the parole
disqualifier must béwenty-five yearsor thirty yeas if the
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defendant wlated N.J.S.A. 2:353 (leackr of a narctcs
trafficking netvork);

9 Third degree crime: eight years; and
1 Fourth degree crime: five years.

4. Hearing and Findings Required to Support an AssaultWeapons
Sentence. N.J.S.A. 2C:43%(h) requires therpsecutor to estdish, andthe court

to find, bya preponderare of the evidece at a hearing, which may occur at the
time of sentencing, "that th&eapon sed or possessed was a machine gun or
assaultfirearm. In making its findingthe court shall tak@udicial notice & any
eviderce, testimonyr information addoed at the trialplea hearing, or other court
proceedings and shall also consider gresergnce report and any other relevant
information”

(@) Note on the Parole Disquhbfier as Applied to Second, Third and

Fourth Degree Crimes: BecausdN.J.S.A. 2C:3-6(g) effectivdy imposes a
100% period of parole ineligibility on second, third afalirth degree
offenses, the jury, not the court, mdistd beyond a reasonable doubath
the weapon used ag an assault fisem or mahine gun and tt the

defendant pagssed it to usé against another.State v. Petrucci (1))365

N.J. Superd54, 4@2-63 (App Div. 2004).

(b) The Sixth Amendment and Assaut Weapons Extended Terms:
The Sixth Amendmenteqguires the jurynot the out, find a fad¢, othe than
proof of a prior convction, that subjects a defendant to a mandatory
extended termApprendi v. Nev Jersey530 U.S. 466, 490 (2000). Though
no pulished New Jersey decision @gs this rule tohe assault weapons
sentenang statute (N.B.A. 2C43-6(h)), the Court has dedred
unconstitutional undeApprendi the parallel Graves Act extenddgdrm
provision (N.J.S.A.2C:436(d)). State v. Frankh, 184 N.J. 516, 5334
(2005).

(c) The Sixth Amendment and Assaul WeaponsParole Disqualifiers:

In accordane with the decign in Apprendi v. New Jerseyo30 U.S. 466,
490 (2000), that to conhp with the Sixth Amendment, the jury, not the
court, nust find a fact that subjects aefiéndant to a mandaty extended
term, the Sixbh Amendment sintarly requires thata fact that reques a
mandatory minimum term must be found by the jury, not a judg&yne
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v. United States Us. , ,133 St.@151, 2155 (2013). Though
no United States SupreanCourt or publised New Jesey decision ha so
hdd, presumaly the Apprendi prior-conviction exception will apply to
mandatory minimum terms, jusds it aplies to extended terms.See
Apprendi v. NewlJergy, 530 U.S. 466, 490 (200@holding that "[o]tler
than the fact ba prior conviction, anyfact that increasethe penalty fora
crime beyond the prescribed statutory maximum must be submitéejdity,
and proved beyond a reasonable doubt").

Our Cout has yet to address tiAdl eynedecision in redtion to the ass#u
weapois parole disquafier, but it has fand that a mand#ry parole
disqualifier based on the court's finding that the dedehdvas mvolved in
organized crime was invalid undéileyne State v. Grate220 N.J.317,
33435 (2015). The Grate Court declinedto issue an adsibry opnion on
wheher the Graves &t mandatory parole disqualifier, which is similar to
the assault weens parte disqualifier, was invalid undelleyne. Statev.
Grate 220 N.J. 317, 336.2(2015).

C. Graves Act Sentencing Case Law

1. Policy. The fccus of the Gaves Act is deteence, not rehabilitationState v.
Haliski, 140 N.J. 1, 9 (1995).

2. Proportionality and a Parole Disqualifier. The length of a parole
ineligibility term under the Gwes Act "must ondarily be consistent wit the
length of thebase term" andthe court's evaluation of the relevant aggravating and
mitigating fadors." State v. Towey 114 N.J. 69, 81 (1989)Since, however, "the
weight of the agvatingandmitigating factorsis irrelevantto the imposion of a
minimum term in Graves Act cases, . . . there may be lesslatonthan in non
Graves Act cases between the |éngtthe base term and the setgf the parole
ineligibility term." Id. at 81-82. See alsdState v Benjamin 228 N.J. 358, 368
(2017) (explaining that the court must impose the minimum jail tewen if it
finds that the mitigating factors of N.J.S.2C44-1(a) outweigh the aggratmag
factors listedn subsection ()

3. Merger. "[W]hen aGravesAct crime meges with a norGraves Act crime,
the sentence must be at least equal in length tmémelatoy sentence required for
the Graves Act crimdf the sentencing guidelines ftire nonGraves Act ame do
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not permitthat lorg asentence, # Grave Act crime srvives the mergr." State
v. Connel] 208 N.J. Supeh88, 696(App. Div. 1986).

4. Operability and Designof the Firearm. "The Graves Acitontemplates a
‘firearm' not in term®f a devces present opability, but in tems of its origiral
design." State v. Ganft101 N.J. 573, 584 (1986)The weapon must have been
desgned to deliver a gtentially lethalprojectile; it need not b operéale as well.

Id. at 585. lmperability is relevant only when substantial evidence tends to show
that theweapon has changed to such a degree thatsitplananently lost the
charactestics of a real gun.ld. at 589. Stae v. Orand, 269 N.J. 8per. 116,
130-33 (App. Div. 1993)

5.  Accomplice. An accomfice who had the ppose to promote diacilitate
the crime wih the e of a fiream is guilty ofthat crime even though he or she did
not personally possess or use fliearm State v. White98 N.J. 122, 130 (1984)
Even wherghe accomplicas fourd guilty onlyof an unarmedftense, if he or she
knew or had reason to know before the crime eaaamittedthat his or her cohort
would possess or usdiaearm during the crime or imrdete flight therefom, the
Graves Actappliesto the accomplie. Id. at 131. Acomplice liability depends on
proof of a shared purposé&tate v. Wooters228 N.J. 8per. 171175, 17879 n.1
(App. Div. 1988)

6. The Graves Act and the No Early Release Act (NERA). Where a
defendant is subject to a NERA and a Graves Aablpatisqualifier, the NERA
parole disqualifier will regire a longer mandatory minimunerim, and thus, will
subsume the Grave&ct parde disqualifier. SeeState v. Garra, 177 N.J.147,
163 (2003) In this situatio the court shouldtate inthe judgment oftonvidion

the crime or crimes sulgct to the NERA and the Graves Act to avoid confusion in
the future f the deéndant commits an offense that would subj@ct &r her to the
Graves Act repdaoffender extendeterm. State v. Chung 328 N.J. Sugr. 368,
371 (App. Div. 2000).

7.  Application for Transfer to a Drug Treatment Program. A defendant
cannot seek relief unddrule 3:21-10(b)(1) (application to enter drugyeatment
program),until the Graves At mandabry term has baeservel. State v.Mende]
212 N.J.Super. 110, 113 (App. Div. 1986)

8. Extended Terms.
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(@) Notice and Hearing. "[N]otice and hearingre requed before a
mandatory extended ten may be imposedased on a prior Graves Act
conviction." State v. Martin110 N.J10, 14 (B88).

(b) Burden of Proof. The burden ison the State to prove to the
senencing judge that thdefendant hasior corviction that quéifies him
or her fo a Graves Act @ended term.State v. Robinsgri?53 N.J. Super.
346, 358 (App. Div1992) Notethat the Sish Amerdment is nowiolated
by thecourt's finding the existence of a prior conviction as a basis tosenp
a semence enhancerState v. Franklin184 N.J. 86,521 (2005):Apprendi
v. New &rsey 530 U.S. 466490 (2000).

(c) Timing of Prior Conviction. To impose a Grass Act extended
term, the State must establish that the defendant had a prior cam¥octan
enumerated offense with a firearrBtate v.Hawks, 114 N.J. 359, 361365
(1989). Conwtion for the first crimeneed ot precede thcommission of
the second crimelbid.

(d) Prior Conviction Pending Appeal. The court may sentence a
defendant to a Graves Act extlmd term while the prior Graves &
conviction is peding appeal, or Here thetime for such amppealhas
expired. State v. Haliki, 140 N.J. 1, 148 (1995) If the prior Graves Act
conviction is reersed on appeal, éhextended term nsti be vaated upon
the déendan's motion, pusuant toRule 3:21-10(b)(6). State v. Haliski140
N.J. 1, 1820 (1995).

(e) Convictions in the Same Proceedinglt is an open questiowhether
an extended Graves Asentence may be imped based upon ceaictions
andsentences é¢ered n the same pceeding. Statev. Rountree 388 N.J.
Super. 190, 2009 (App. Dv. 2006).

() Defense Challenge to the Statwe Proof. The defendant may
chalenge the State's @of as insufficiefy but if the defendant'shallenge
would invalidate a priorconviction, the defendant "must proceed by an
appropriate applicatiofor postconviction relief. R. 3:22. In the absenc#
such an application, the senteng court is entied to rely on theecord @

the prior coniction to satisfy iself that the pior conviction constitutes a
Graves Act offense.'State v. Jefimowir; 119 NJ. 152, 166651 (1990).
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(g) Multiple Graves Act Extended Terms. When sentencop more than
one Graes Act offense, #judge nustimpose a Gnaes Actextended ten

on each conviton. State v. Robinsgn217 N.J. 594, 597 (2014) (citing
State v. ©nnell 208 N.J. Super. 688, 697 (App. Div. 1986)). éxtended
Graves Act term is natubject to the limdtion in N.J.S.A2C:445(3)(2),
which prohbits more than onesxtended term s#ence, because a Graves
Act extended term is the "ordinary sententms'thecrime. State v. Connell
208 N.J. Super. 68891 (App. Div. 1986).

9. Mandatory Terms, State Appeals and DoubleJeopardy. The State may
appeala sentencingourt's refusato impose a Graves Act mandatory extended
term based on a findingahthe poof did not establish the requisite prior ofées
State v. Robinsgr253 N.J. SupeB46, 35859 (App. Div. 1992). h remand, the
State may prese additional proofs of the prior offenses only if the sentencing
cout first finds that to do so would not violate due pssor double jeopardyld.

at 9. SeeMonge v. Céfornia, 524 U.S. 721, 734 (198) (double jeopaly
clause does not preclude retrial on a prior conviction allegatican norcapital
sentencing case).

10. Remand and Orignal Jurisdiction. Where a senteing court illegaly
iImposes a GraveAct period of parole inégibil ity, the appHate court shold not
iImpose a discretionary term of parole ineligibility to corrdw sergnce, but
rather, should remand for reconsiakgmn of the sentenceState v.Wooters 228
N.J. Sipe. 171, 174 App. Div. 1988). Havever, if the rgiewing court reverses a
discretionary parole disqualifier and fintizat thecourt should have imposed a
Graves Act mandaty parole disqualifier, then thappellate court magmend the
judgmentof conviction to reflectthe mandatory mininum term under tb Graves
Act. State v. Copemari97 N.J. Super. 261, 265 (App. Di984)

11. Graves Act Parole Disqualifier Exception for First Time Offenders
(N.J.S.A. 2C436.2).

(@) Constitutionality. The Graves Act parole disqualifiexcepton for

first time offenders, N.J.S.A. 2C:432, which allows the assignmentdge
to eliminate ordecrease to one gethe peole disqualifie in the interest of
justice, has whstood constitutional challenge on separabbpowers
grounds. State v. Avarez 246 N.J. Super. 137, 145 (App. Div.199)).

The "interests of justi¢e standard avoids hitrary, unreasoride and
capiicious decison-making by the preecutor and poseno constitutional
impediment to the legislative willlbid.
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(b) Arbitrari ness Challenge by the DefenseéA defendant hsthe right to
move before the agnment judge for &earing to determe whetler the
prosecuto arbitrarily or unonstitutionally discriminated against him or her
in determining whether the interesijustice warranted consent or referral
for leniency purauant to N.J.S.A. 2C:48.2. State v. Watsan346 N.J.
Super.521, 535 (App.Div. 2002) State v. Alvarez246 NJ. Super. 137,
147-49 (App. Div.1991); State v. Miler, 321 N.J. Supe 550, %556 (Law
Div. 1999) "[T]he prosecutor must provide written reasonsafithholding
consent to a waivein order to promotgrocedural fairnes and toensire
meaningful judicial review." State v. Benjain, 442 N.J. Super. 258, 266
(App. Div. 2015),aff'd as modied, 228N.J.358(2017. But the defendant
Is "not entitled & discovery of a prosecutor's easpecific memorialations
and cumulave files when challengig thedenial of a Gaves Act waiver . .
because there are sufficient procedural safeguards in placeetmindul
judicial review. . .." State v. Benjamm, 228 N.J. 358 375 (2017). The
assignment judgenay alsomaintaina file of waiver cases t@assesshe
prosecutor'sdecisions for arbitnégness and discrimination. State V.
Andrews N.J. Super. ,  (App. Div. 2020)(slip op. at 6).

(c) DefenseRequestfor Referral. A defendant mayalso requesthe
sertencing pdgerefer the matteto the assignment judge for leniencytate
v. Alvarez 246 N.J. Super. 137, 141 n.2 (App. Divold

(d) AssignmentJudge Discretion. "When an appliation for a waiver

under section 6.2 is made by tiom of a pr@ecutoy the asgnment judge or

his or her designee has the authority to choose one of two sentences: he or
she 'shall place the defeartt on pobation pursuat to [N.J.S.A. 2C:43
2(b)(2)] or reduce to one yeathe mandatory minimum term of
imprisonmentduring which the defendant will be neligible for parole.™

State v. Nance228 N.J. 378 394 (2017 (quoting N.J.S.A. 2C:48.2).

While the posecutor may rgue for a certain sentence, "ming in the
statute suggests that the assignmentige or desigee mus acceptthe
prosecutor's reammendation."lbid.

(e) Presumption of Incarceration. N.J.S.A. 2C:43%.2 does not exempt a
defendnt convcted of a firs-degree or secondegree Graveéct offense
from theN.J.S.A. 2C:441(d) presumptin of incarceation. State v Nance,
228N.J.378, 396(2017).
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(f) Remand to Seek Leniency.Where a defendant argues at sentencing
only that the Gaives Actdoes not applyard where that argument is rejed

on appeal, thanterests of justice may nevkeless miliate in favor of
remanding to the tral court so that the defendant can be afforded the
opportunity to seek the prosecutor's consent andenfor keniency under
N.JS.A. 2C:436.2. State v. Mdb, 297 N.J. Suped52, 46768 (App. Div.
1997)

12. Cruel and Unusual Punishment. Ordinarily, a Graves &t sentene will
not caostitute cruel and unusual punment, even if the dendant is a youthful
offender State v. De Mares, 92 N.J. 62, 8B2 (1983) or a law enforcement
officer who needsolitary or segregatedonfinement,State v. Muessigl 98 N.J.
Super.197, 23-04 (App. Div.1985)

D. Assault Weapons Sentenan: CaselLaw

1. 100% Parole Ineligibility. In effect,N.J.S.A. 2C:43(g) does not allow
any possibiliy of parole br secod, thirdandfourth degree ffenses because the
mandatory parole ineligibility terms are equal to the top of the ordinary sargenc
ranges for crimes bthose degrees (the ordinary ga&s are: second deg crimes
-five to ten yearsthird degreecrimes-three o five years; and foth degree
crimes-a term not to exceed eighteen month&tate v. Petrucci (1/)365 N.J.
Super. %4, 460 n2, 46263 (App. Div. 2004)
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XIV. DRUG OFFENDER SENTENCING

In sentencing drug offenders, the court mayase a tan of specialprobation,
which is intended toréat a defendant'sigstance abuse problem andmanaged
by dmug cout personel. If the court des not impose special probation, the
defendant must be sentenced in accordance with Title 2C. 1&eétiandB of this
chaper discuss special probation addug court. Sectios C through K discuss
enhancd sentencingrovisions spedic to drug offendes.

A. Special Probation: Statutory Provisions

1.  Statutory Authority for Special Probation. N.J.S.A. 2C3514(a)
providesthat on its own initiativeor at the defendastrequest, after considering
al relevant nformaton, the cout may sentence arug or alcohol dependent
offender, as defined in N.J.S.A. 2C:35t0 a fiveyear period of specigdrobatin

if the offerderis not eligible for regular nbation (N.J.S.A. €:451) because the
conviction carries a pgsumpton of imgisonment or require a period of parole
ineligibility, andthe court makes the following findings on the record:

(1) The defedant underwenta pofessional diagnostic assesnt
(N.J.S.A. 2C:3514.1) to determine whetherdito what extnt thedefendan

is drug or alcohobdependent (N.J.S.A. 2C:35 and whether the defendant
would benefit from treatment; and

(2) The ddéendant § dependent um drugs or alcohol within the naaing
of N.J.S.A. 2C35-2, and was drug or alcohdependent athe time of the
offense; and

(3) The defendant committed the offense while under the influence of
drugs or alcohol, or to acquire peapy or noney to suppdardrug or alcohol
dependency; and

(4) The defendantwill benefit from substance baise treatmenand
monitoring, thereby reducingecidivism; and

(5) The defendant did not possess a firearm at the time of the offense or at
the timeof any nding criminacharge; and
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(6) The defendarttas not been convetl on two or more separate asons

of: (i) first or secod degree crimes o thanthose listed in the following
subsection (7)or (ii) a first or second degree crime andiedthlegres crime,

otherthan N.J.S.A. 2C:38L0 drug possssion crimes; and

(7) The defendant does not leapending ch@es ora prior convction or
delinquency adjudication for murder, aggravated manslaughter,
manslaughter, kidnapping, aggravated assagljravatd sexual assit, or
sexual assault; and

(8) A suitable treatmentacility licensed and approdeby the Divsion of
Addiction Sevices is able ad has agreed to provide the defendant
appropriate treatment; and

(9) A sentence of special probatiwill not pose a dangdo the community.

Note: In 2012 the Legislature mended N.J.S.A. 2C:3%4(a)(7) to remove
robbery fom the ist of pending chargs that made a defendant ineligible for
special probationL. 2012,c. 23.

2. "Drug or Alcohol DependentPersons” Defired. Pursuant to N.J.S.A. 2C:35

2, a drug or alcohotependent person & person \Wwo "has beenn a sate of
psychic or physical dpendence, or both, arising from the use of" drugs or alcohol
"on a continuous or repetitive basis. . [D]ependence is @raderized by
behavioral and o#tr responses, incluth but not limited to a straqpncompulsiornto
takethe subtance on a recurringasis in order to experience its psychic effects, or
to avoid the discomfort of its absence."

3. Diagnostic Assessment Regirement. N.J.S.A. 2C:3514.1(a) provides
that the ourt shall require a defendatd submit toa prokssionaldiagnostic
assessmaerif the following circumstances exist:

(1) The court has a reasonable basis to believe that tead#mt nay be
drug degndat, as defined in N.J.S.A. 285-2; and

(2) Thecrime the defendant committesd

(@) Subject b a presmption of imprisonmat pursuant to N.J.S.A.
2C:441(d); or
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(b) A third degree crime and the defendant has previousiy bee
conviced of a crimesubpct to the presumption of imponment or
that resuted in a term of imprisonnm; and

(3) The ddendant s elgible for consileration of special probation
pursuant to N.J.S.A. 2C:3H4.

Exception to the Diagnostic AssessmeiiRequirement. The courtneal not
order diagnostic testinif "it is clearly convinced that such assessmenit
not seve any useful pupos. If the courtdoes not order a diagnostic
assessment, the court shall place on the record the reasons forsisndéeci
N.J.S.A. 2C:3514.1(c).

4. Reasonable Basis td®elieve a Person IsDrug or Alcohol Dependent.
Pursuant to N1.S.A.2C:3514.1(b), any of the fdlowing circumstances constitute
a reasonable basis to believe that a person may be drug or alqoéaddet:

(1) The offerse nvolved a controlled dangerssubstance;

(2) The defendant has previouslgdn convictedbf a dug offerse, or
"was admittedo pretrial intervention or supervisory treatment, or received a
conditional discharge for a chargavolving a controlled dangerous
substance";

(3) Thedefendant has a peind controlled dangerous subste chargeni
this State oranohter jurisdiction

(4) The defendant received drug treatment or counseling in the past;

(5) "[T]he defendant ammrs to hve been undethe influence of a
controlled dagerous substance mihg the commission of the went
offense,or it reasonalyl appears that the ngsent offense may have been
committed to acquire property or monies to purchase" drugs for the
deferdant;

(6) "[T]he defendant admits to the unlawful us# a controlled dagerous
substance within the ge precedinghe arest for he pesent offense”;

(7) "[T]he defendant has had a positive drug test within the last 12
months"; or
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5.

(8) "[T]here is information, other ltanthe circumstances enumerated
paragraphs (1) tbugh (7) of this subsectionyhich indicaes thatthe
defendart may be a druglependent person or would otherwise benefit by
undergoing a professional diagnostic assessment witi@nmeamg of"
N.J.SA. 2C:3514(a)(1).

Special Piobation Ineligibility. Pursuant to N.J.S.A. 2C:3Bi(b), a

defendantis not eigible for special pbation if the defendant is convicted of or
adjudicated delinquent for:

(1) A first degree crime;o
(2) Any of the following first or second degree offems, which are
subject to the No Early Release A@N.J.S.A. 2C43-7.2) (NERA), "other
than a crimeof the second degree involving N.J.S.A. 2CGi1&obbery) or
N.J.S.A. 2C:1& (burglary)":

9 Murder (N.J.S.A.2C:113);

1 Aggravaed manslaughter or manslaggh(N.J.S.A. 2C:14);

1 Vehicular homicide (N.J.8. 2C:115);

1 Aggravated asault(N.J.S.A. 2C:121(b));

1 Disarming a law enforcement officer (N.J.S.A. 2C1117b));

1 Kidnapping (N.J.S.A. 2C:13);

1 Aggravaed sexual assit (N.J.S.A. 2C:148(a));

1 Sexudassault (N.J.S.A2C:142(b) and (c)(1));

1 Robbey (N.J.S.A.2C:151);

1 Carjacking (N.J.S.A. 2C:5-2);

91 Aggravated arson (N.J.S.A. 2C:1{a)(1));
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l

Burglary (N.J.S.A. 2C:12);
Extortion (N.J.S.A2C:205(a));

Booby trggs n manufacturing or distributg a controlled
dangerous substance (N.J.S.A. 2&88.1(b));

Drug incduced dedts (N.J.S.A. 2C:35);
Terrorism (N.J.S.A. 2C:32);

Producing or possessing chemical, biological, nuclear, or
radiological weapons (N.J.S.A2C.38-3);

Racketeering in thérst degree (N.J.&. 2C:412);
Firearms trafitking (N.J.SA. 2C:39-9(i)); and

Child endanganent(N.J.S.A. 2C:244(b)(3)).

(3) A crime, except drug distribution within 1000 feet of school prop
(N.JS.A. 2C:357), "for which a mandatory minimumperiod of
incarcerabn is prescribed undeChaper 35 of Tite 2C"or any otler law";

or

(4) "[A]n offense that involved the distribution or the conspiracy or
attempt to distribute a controlledrigerous sbstance or agaraled substance
analog to a juenile near or on $ool property."

Note: In 2012 the Legisléure renoved seonddegree burglaryN.J.S.A. 2C:18)
and robbery (N.J.S.A. 2C:1D from the list of NERA offenses that rendered a
defendant indigible for specid probation. N.J.S.A. 2C:3%4(c), deleted byL.
2012,c. 23. It also elimiated the pros ¢ u ¢ abititydto object to impodion of
special probation]bid.

6. Presumption of Special Probation for Certain Drug OffendersN.J.S.A.
2C:3514.2(b) irstructs that the court shall semce a defendant tspecial
probation, regardlesef whether tle defewlant reqestsit or consentsto it, if
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diagnostic testing concludes that the defendant is a drug dependent person, as that
term isdefinedin N.J.S.A. 2C35-2, andthe court concludes #ih the defendant iz
person in need of treatmeas definedn N.J.SA. 2C:3514 2(f), unless

(1) "[T]he court finds that a sentence of imprisonment must be imposed
consistent with the provisierof chapers 43 and 44f Title 2C"; or

(2) The couris clearly convincedhat:

(a) The treatment, matoring and sipervison servcesafforded by
regdar probation (N.J.S.A. 2C:4b) adequately address the
defendant's clinical needs; and

(b) "[T]he defendatis treatmentneed would not be better
addressed by sentencing theefendant to special probatipursuant to
N.J.SA. 2C:3514"; and

(c) "[N]Jo danger to the community would result from placing the
person on regular probation"; and

(d) A sentere of reglar probationwould be consistent with the
provisions of chapterd3 and 44 of Title 2C.

7.  "Person in Ned of Treatment" Defined. N.J.S.A. Z:3514.2(f) provides
that a "person in need of treatment” means a defendant who:

(1) Is a drug depwalent peson as defineth N.J.S.A. 2C:32; and

(2)

3)

Has been convicted of:

(a) A crime subject to a pgamption of mprisorment, pusuart to
N.J.S.A. 2C44-1(d); or

(b) A third degree crime "if the person has previously been convicted
of a crime subjecto a pesumption of mprisonment or a crime that
resuted in the impositio of a State prison term"; and

"[l]s eligible to be cmsidered for a sentece to special probation,”

pursuant to N.J.S.A. 2C:3H4.
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Appeal by the State. If the court imposes senteoe of regulamprolbation
(N.J.S.A. 2C:45l) inskead of special prolhan under N.J.S.A. 2C:3%4.2,
the sentene shallnot be fal for ten days tallow the prosecutor time to
file an appeal. N.J.S.A. 2C:351.2(d).

8. Presumption of Inpatient Treatment for Certain Defendants. Unless the
court suspeds inpatient treatent and imposes outpatient dtment pursuat to
N.J.S.A. :3514()) (discusse below), N.J.S.A. 2C:3%4(d) requires the court to
order the defendant to treatment at a residefaality if the defewlant (i) is
convicted of or agidicated delinquentor a second degree crime @r drug
distribution within 1000 feet of schoolproperty (N.J.S.A. 2C:3%); or (ii) was
previously convicted of or adjudicated delinquent for mactufang, distributing
or dispensing drugs (N.J.S.A. 2G:3). N.J.S.A. 2C:B8-14(d). If the facility
canrot house thalefendat immedatel, then the defedant shall be incarcerated
until he or she can be transferrddid.

(@) Duration of Residential Treatment. The defendat must serve a
minimum of six maiths at the treatmefacility. N.J.S.A. 2C:35L4(d). The

term shallend uponsuaessful completn of the treatment program, and
shall not exceed five yearslbid. "Upon successful completion dhe
requred residentitreatment program, the persdm#i complete the ped

of special probation . .. with creditfor time servedor any imprisonmen
served as a condition of probation and credit for each day during which the
person satisfactorily amplied wth the termsand conditions of special
probaton while committed prsuant to this section to asidential teatment
facility." 1bid.

(b) Reporting Requirements. N.J.S.A. 2C:35l4(e) provides that the
probation department, or other appropriateency dsignated byhe ®urt,
shall periodically prome reports to theaurt on the defendant's progse
and shallimmediaely notify the court of a rausal to submit to a drug or
alcohol test. lbid. The treatment facility must "promptly report” thet
probaton departmenbr designated agency all "sigiwént failures" by he
defendant and must immedst notify the proseutor andthe court of any
adion that would constitute an escagbid.

9. Outpatient Treatment as a Condition of Suspended [ratient Treatment.
N.J.S.A 2C:3514(j) provides thatfithe defendant megthe criteria for inpatient
treatment seforth in N.J.S.A 2C35-14(d), "thecourt may temporarily suspend
imposition of all or any portion of the term of commitment . . . angt matead
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order the pesonto enter a nonresidential &&nent program, praged that the
court finds onte record thé:

(1) The dignogic assessmentecommends that "the proposed course of
nonresidential treatment services is clinically appropriatk astequad to
addresshe erson's treatment needs"; and

(2) The defendard’ participation in outpatiertteatment wil not danger
thecommunity; and

(3) " [A] suitable treatment provider is able and has agreed to provide
clinically appropriate nonresidéal treatment servicg"

(a) Special Conditions of Qutpatient Treatment in Lieu of Inpatient
Treatment. A defendah sent&ced to wnresidential treatnent in lieu of
residential treatment pursuant to N.J.S.A. 2€t3§) must undergo urine
testing at éast oncea week. N.B.A. 2C:3514(k)(1). Additionaly, "the
court shallimpose appropriate curfews other restribions a the pesons
movements, anthay order the person to wear electronic monitoring devices
to enforce such curfews or other restaos." |bid.

(b) Appeal by the State. If the courtimposes nonresideati treatment
over the prosecat's objectim, thesentenceshal not become fial for ten
days to permit the State to file an appeal. N.J.S.A. 2C43pH.

(c) Permanent Suspensn of Inpatient Treatment Based on
Defendant's Progress If the defendantsuccessfully progresses in
outpatient treanent fa six morths and there is aubstantial likelihood that

he or she will successfully complete the program, the court may pernyanentl
suspendresidential teament, in which case the N.JAS 2C:3514(k)
specal monitoring provisions wilho longer aply. N.J.S.A. Z:3514()).

10. Mandatory Conditions of Special Probation. As conditions ofspecial
probation the defendant must:

1 "[E]nter a rsidential tretmert program at a facility licesed and
approved bythe Division of Addiction Sel¢es" or paitipate in a
norresdential treatmen program offered by a licensed and approved
treatment provider, N.J.S.A. 2C:3%(a); and
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1 Comply with the teatment progma rues and with the requirement$
treatment, N.J.8. 2C:3514(a); and

9 Submit b periodic ume tesing for drugs or alcohol, NJ.S.A. 2C:35
14(a); and

1 Comply with any other reasonable terms and conditions that the court
may impose pursant to N.J.S.A2C45-1 (the regular probatiostatute),
N.J.S.A. Z:3514(a); and

91 Contribute tahe cost otreatmet, N.J.SA. 2C:3514(h); and

1 Pay any applicable fine, penalty, fee and restitution award, N.J.S.A.
2C:3514(i).

11. Modifications of Special Probdion. At any time during the spal
probation ternthe court may change a defentls treatmento provide inpatient or
outpatientservices if the modification "is clinically appropriate and necessary to
address the person's preseaatmat needs.” NL.SA. 2C:3514()).

12. Early Discharge fom Specal Probation. N.J.S.A. 2C:3514(l) provides
thatif the ddendant "has made emplary progress in the course of treatment, the
court may, upon recommendation of the person's sigieg probation office or

on the court's own motionnd upon notice to # prosecutor, grant early disrge
from aterm of specialprobetion provided hat the person: (1) has satisfactorily
completed the treatment program ordered by the court; (2drasd aleast two
yearsof special probation; (3) didot commit a subskdial violation of any term or
condition of speci& probaton, including but no limited to a positive urine test,
within the preceding 12 months; and (4) is not likely to relapseommitan
offense ifprobation supervision and relatservices are disatinued."

13. Refusal to Givea Urine Samge. If the defedart refuses to unergo urine
testing for drug or alcohol usage the court shall permanently revoke special
probation urgss the aurt imposes rief jail term followed by combtued special
probaton, pursuant to N.J.S.A. 2G34(g). N.JS.A. 22:3514(f)(6).

14. Failure to Complete or Comply with a Treatment Program. "Failure to

complete successfully the required treant prgram shall costitute a violation of
the persols special probatioh N.J.S.A. 2C:35L4()(7).
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15. Escape fom Inpatient Treatment. If the defexdant commits an act that
would constitute an escape from a residential treatment facility "the sbalit
forthwith permaently revoke the person's speciatobation.” N.J.S.A 2C:35
14(f)(6).

16. Violation of Spegal Probation. In the event the dehdant violates a term of
special probation, a probation officer or prosecutor may bring an acti@va&e
special probabn, or the court may initiate thaction on its own.N.J.S.A. 2C:35
14(f)(7). Indeciding wheter torevoke spcid probation thecourt "shall consider

the nature and seriousness of the present infraction and any past infrattions i
relation to the persao's overall progress in the co@r®f treatment, andhall also
consider the recomamdations othe treatment povider," giving "added weight" to

the provider's opinion that the defendant is not amenable to treatment, is unlikely
to successfily complete teatment, or should be resentedc® punishment othe

than special probation. NSIA. 2C:3514(f)(3).

(a) First Violation. Thecourt may revoke special probation upon a first
violation of any term. N.J.S.A. 2C:3B4(f)(1).

(b) Subsequent Violation. The court shall revoke spetiprobation upon
asecond or subsequent violationless the aurt (1) imposesa lrief term of
incarceration, pursuant to N.J.S.A. 2GB4(g), or (2) "the court finds on
the record that there is aulsstantia likelihood that the person will
successfullycomplete the treatré program if permitted to conue . . . ad

the court isclealy convinced, onsidering the nature and seriousness of the
violations, that no danger to the community will reSultN.J.SA. 2C:35
14(f)(2). The prosecutor may appealdacision to allow e defendant to
continue speail probation.lbid.

(c) Brief Incarceration in Lieu of Revocation. When the defendant is
subject to the presumption of revocation on a secomisdlmsequernviolation
(N.J.SA. 2C:3514(fH)(2)), "or whenthe person refusa® undergo drug or
alcohol teting" (N.J.SA. 2C:3%-14(f)(6)), "the court may,in lieu of
permanently revoking the person's special probation, impose a term of
incarceration for gperiod of not less than30 days nor more than six
months" followed by conthued special probation. N.JAS 2C:3514().
"[T]he cout shall consider therecommendations of the treatment provider
with respect to the likelihood that such confinement waeldle tomotivate

the peron to make satisfactory praggs in treatment orcspecial probation
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Is reinstéed.” Ibid. The cairt may mpos a brief term éimprisonment in

lieu of revocation only once, "unless the court is clearly convinced that there
are compellng and extraalinay reasons to justify reimpogy this
disposition® The prosecutor may appedhe decisionto impcse a
subgquet term of imprsonment in lieu of revocation. N.J.S.A. 2G:35

14(g).

(d) Additional Terms of Special Probationin Lieu of Revocation. In

the event the court continuspecial probation &r a violation, the court
"shall order thepersonto compy with such additioal terms and conditions,
including but not limited to more frequent drug or alcohol testing, as are
necessaryto deter and mply detect any further violan." N.J.S.A.
2C:3H-14(f)(5).

17. Resenencing on the Orignal Offense dter Revocation of Speial
Probation. If the court revokes special probatiadhe court shall "conduct a de
novo review ofany aggavating and ntigating factors present at thane of both
original sentencing and resentencingyid "imposeany setence thamight have
been inposed, or that would have been required to be imposed, originally for the
offense.” N.J.S.A. 2C:3%4(f)(4). In the eventhe court imposes incarceration,
the defendant shalieceive credit for time serveid custody o in a residental
treatment facily. N.J.S.A. 2C:384(f)(4). A defendant who is sentenced to
imprisonment for failure to comply witthe terns of special pbaion shall be
ineligible for transfer to the Intesive Supervision Program (NSJA. 2C:4311).
N.J.S.A. 2C35-14(f)(7).

B. Special Probation and Drug Court: Case Law

1. Purpose of Special Probation. "Special probation is ekigned @ divert

othemwise prisonbound offenders intan intensive and hidy specialized form of
probaton designedo 'addess in anew and innovativevay the problem of drug
dependent offenders caught in a neseding cycle of involvement in the crinal

justice system." Stae v. Bishop 429 N.J. Supei533, 540 (App. Div). (quoting

State v. Meyer192N.J. 421, 43-35 (2007)),aff'd 0.b., 223 N.J. 20 (2015)

2. Drug Court Described. Drug courts are "a highly specialized team process
that function within the existing 8peror Court structure to addreshonviolent
drugrelated cases.”" Admin. Officaf the CourtsManud for Opeation of Adult
Drug Courts In New JerseyDirective #202, at 3 (July 2002)Drug Court
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Manua), http://www.njcourts.gokattorney /directiveditml. The team comprises
drug cout judges, prosecuts, defense attorneys and ditngatment pofessiamals

who closely monitor drugdependent offenders sentenced to special probation or to
regular probation with mandatory drug traant. Ibid.

Drug caurtsare not creatures of statidad are not mentiad in Title 2C. State v.
Meyer, 192 N.J. 21, 43435 (2007.

"Although Drug Courts are involved in the implementation of the 'special
probation’ disposition contained in N.AS.2C:3514, they areprimaily the
creation of our Sugme Court under th€ourt's 'ultimate constitutr@l authority

to admnister ow court system, inluding the drug court program,” and are
governed by the Drug Court ManualState v. Stalter440 N.J Super.548, 554
(App. Div. 2015 (quotingState v. Meer, 192 N.J. 421,24 (2007)).

"What distinguisles Drug Cous from other couts is the ‘oversighand personal
involvement of the drug court judge in the treatment process.’ A team approach is
a dstinctivefeature of Dug Gourt. The judge leads cowstaff, probation dfcers,
treatment counselorsubstance alsg evalators, ad the prosecutor ath defense
attorney to monitor a participant's recovernyState v. Meyer192 N.J. 421, 428
(2007) (quting Drug Court Manubhat 3).

3. Drug Court Tracks. The Drug Court Manuarovides for two tracks.

(@) Track One. Thefirst track encompasses dafdants who are subject

to a presumption of imprisonment and are sentenced to special probation.
Statev. Staler, 440 N.J.Super 548, 554 (App. Div.2015); Drug Court
Manualat 16.

(b) Track Two. The second trdc coves drugdependet nonviolent
offenders who do not qualify for special probation but would likely benefit
from participation in drugcourt. Drug Court Mamal at 16. Offenders
within the £cond track are seamced to regular probation thithe condibn

tha they paticipate in drug teatment. Id. at 1617. See alsoState v.
Figarg 462 N.J. Super.564, 573 (App. Div. 2020) (explaining thatthe
N.J.S.A. 2C:3514 criteriafor Track One drug coudoes not apply to Track
Two applicants wo ek adnssionto drug courtasa conditionof regular
probatior).
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Note: The Drug Court Manual has not been amended to refledt. 2012,

c. 23, changego N.J.SA. 2C:3514(b). Stae v. Maurer 438 N.J. Super.
402, 414 (App. Div. 2014) Thos changs renoved from the list of offenses
that rendered a defendant ineligible for special probation the crimes of
second degree buagly (N.JS.A. 2C:182) and rdobery (NJ.S.A. 2C:181).

L. 2012,c. 23.

4. Drug Dependncy at Sentencing Not Requirg. To be elgible for admission
to drug court, adefendant need not be dependent on drugs at the time of
sentencing.State v. Clarke203 N.J.166, 181 (2010).

5. Drug Court Statute and Manual, De Novo Review. "[A] tri al court's
application of thédrug Cout Statute axd Manual . . . involves a astion of law,"
and thus is subject to de novo revieBtate v. Maurer438 N.J. Superd02, 41
(App. Div. 2014).

6. Merged Offenses and DrugCourt Eligibility. An offense tlat precludes a
sentence of sp@l prdation, pursuant to N.J.S.A. 2C:384(b), survives merger
and renders a defendant ineligible for special probat@&iate v. Acrum 449N.J.
Super. 526, 53 (App. Div. 2017) (reversinga sentence of special probation
because the defendant comeuttan agravded assult). The merged offense is
not extinguished for purposes of determining spqmiabation eligibility. lbid.

7. Appeal by the State. The Sta¢ does not have theht to appeal admission to
drugcourt based on a claim thaiet courterroneously assessed the factors set forth
in N.J.S.A. 2C:3814(a)2), (3), (4), (5) and (9), as those factors require
discretbnary fatual findings Stae v. Hyand 238 N.J. 135, 39, 14748 (2019).
The State mg appeal adrug court sentencebased a an emoneass legal
determination regarding factors N.J.S.A. 2Ci3Ka)(1), (6), (7) and (8).ld. at
147-48.

8. Violation of Drug Court and Jail Credits. Purswant to N.J.S.A. 2C:35
14(f)(4), a defendant who vidkd a term of special probatias enitled to receive

jail credit against the violation of special probation sentence for the time the
defendant spent in compliane@th a residential treatmenprogran. State v.
Stalter 440 N.J. Super. 548, 554 (Appiv. 2015). The same is notue for a
defendant who violated a term of regutaprobation under Track Two of Drug
Court because the treatment that a defendant recendsr Track Two is not
custaial for purposes of jail cobts. Ibid.
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Note: Rule 3:21-8(b), which became effectivBeptemberl, 2017, now requires
jail credit for time spent in a residential treatment facility pursuant to T@aekor
Two of Drug Court

9. Resntencing the Original Charge Following Revocation of Special
Probation.

(@) Applicable Sentercing Range. Pursuahto NJ.S.A.2C:35-14(1)(4),
whena defendant violates special probatithe court may resentence to any
term itcouldhave mposed athe orignal sentenag. State v. Hawkins461
N.J. Super.556 56364 (App. Div.) (rejecting the arguent that tle
reserienang court mustcorsidertime served on special fration (outside
of a residential treatment facilitgs the equivalertdf incareraton in setting
a prison termHhat des not exceed the statatomaximun), certif. denied
240 N.J. 99 (2019) N.J.S.A. Z:3514(f)(4) does not violatehe Sixth
Amendment prohibition againstjudicial fact finding to increasethe
maximumterm authorizd bythe verdict or the defendastadmissions at a
pleaheaing. State v. Dunlap462N.J. Super274, 284 (App. Div. 2020)

(b) Mandatory Terms Applicable to Original Charge. In the event the
court permanently revokes special protati'mandatoy periods of paole
ineligibility and mandatory extended term provisions thattegiat the time
of original sentencing surwé duringthe term of special probatioand
remain @plicalde at the time of resentencing” on the parole violatiSiae
v. Bishop, 429 N.J. Sugr. 533, 536 (App. Div.)aff'd 0.b, 223 N.J. 290
(2015).

(c) De Novo Review ofAggravating and Mitigating Factors. Pursuant
to N.J.S.A. 2C:3814(f), in resemendng after a violation of special
probation, the court condiscta de novo eview of the aggvating and
mitigating factors, which is different from tigaylassstandard apptiable to
violations of reglar probaion. State v. Bishop429 NJ. Super. 533546
(App. Div.),aff'd 0.b, 223 N.J. 29(¢2015). See the chtgyon probaibn for
a discusion of theBaylassstandard.

C. Fines Specific to Drug Offenses Statutory Provisions
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